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Pursuant to Congress’ Joint Resolution authorizing the President to 
“use all necessary and appropriate force against those nations, or
ganizations, or persons he determines planned, authorized, commit
ted or aided” the September 11, 2001, al Qaeda terrorist attacks
(AUMF), U. S. Armed Forces invaded Afghanistan.  During the hos
tilities, in 2001, militia forces captured petitioner Hamdan, a Yemeni 
national, and turned him over to the U. S. military, which, in 2002,
transported him to prison in Guantanamo Bay, Cuba.  Over a year
later, the President deemed Hamdan eligible for trial by military
commission for then-unspecified crimes. After another year, he was 
charged with conspiracy “to commit . . . offenses triable by military
commission.”  In habeas and mandamus petitions, Hamdan asserted
that the military commission lacks authority to try him because (1)
neither congressional Act nor the common law of war supports trial 
by this commission for conspiracy, an offense that, Hamdan says, is
not a violation of the law of war; and (2) the procedures adopted to
try him violate basic tenets of military and international law, includ
ing the principle that a defendant must be permitted to see and hear 
the evidence against him. 

The District Court granted habeas relief and stayed the commis
sion’s proceedings, concluding that the President’s authority to estab
lish military commissions extends only to offenders or offenses triable
by such a commission under the law of war; that such law includes
the Third Geneva Convention; that Hamdan is entitled to that Con
vention’s full protections until adjudged, under it, not to be a prisoner
of war; and that, whether or not Hamdan is properly classified a pris
oner of war, the commission convened to try him was established in 



� deplorato le azioni di coloro che abusano dei diritti democratici ideando, pianificando e compiendo
atti di violenza in occasione di manifestazioni pubbliche;

� ricordato la necessità di avviare un dialogo con le organizzazioni non governative, le parti sociali e la
società civile.

Partendo dalle possibilità offerte dagli strumenti giuridici in vigore e dagli organismi istituiti nell�ambito
dell�Unione europea, essi ritengono che occorra sottolineare l�importanza di un�efficace cooperazione
europea nel settore dell�ordine pubblico.

3. Nella sessione del 16 luglio 2001 il Consiglio ha dichiarato che renderà pubblico, insieme alla
Commissione, un dettagliato elenco di argomentazioni riguardante il ruolo già assai positivo dell�Unione
europea a questo riguardo.

Quanto alle attività delle forze di polizia in occasione del Consiglio europeo di Göteborg, le autorità
svedesi stanno svolgendo un�inchiesta, compresa un�inchiesta parlamentare condotta dall�ex primo ministro
Ingvar Carlsson.

4. Il Consiglio informa l�onorevole parlamentare che il testo integrale delle conclusioni di cui al punto 1
Ł disponibile sul sito Internet del Consiglio.

(2002/C 81 E/111) INTERROGAZIONE SCRITTA E-2022/01

di Elizabeth Lynne (ELDR) al Consiglio

(12 luglio 2001)

Oggetto: Studio statunitense sull�adescamento dei bambini su Internet

Recenti studi condotti negli Usa (cfr. Kimberly J. Mitchell, PhD; David Finkelhor, PhD; Janis Wolak, JD,
«Risk Factors for an Impact of Online Sexual Solicitation of Youth» in Journal of the American Medical
Association, Vol 285, n. 23, 20 giugno 2001; esiste anche un altro studio analogo del Pew Internet and
American Life Project, che quanto prima verrà pubblicato integralmente) hanno dimostrato che un
bambino su 5, che naviga regolarmente in Internet, Ł stato adescato, a fini sessuali, da estranei almeno una
volta nello scorso anno e che neppure l�esistenza di filtri e di controlli da parte dei genitori ha diminuito la
probabilità che un bambino sia adescato da un estraneo. Inoltre, visto che Internet Ł una rete globale, Ł
probabile che questa situazione non riguardi solo gli Stati Uniti.

Ciò premesso, intende il Consiglio esaminare i risultati dei suddetti studi e sulla loro base avviare studi
analoghi a livello europeo? Inoltre, non ritiene che tali studi mettano in evidenza la necessità di
un�ulteriore azione a livello europeo in questo settore, sulla base dei programmi STOP e Daphne e dell�
iniziativa recentemente presa dalla presidenza svedese di lotta allo sfruttamento sessuale dei minori e alla
pornografia infantile?

In caso positivo, quali provvedimenti intende prendere in futuro?

Risposta

(6 dicembre 2001)

Il Consiglio ritiene preoccupante l�utilizzazione abusiva di Internet, soprattutto quando si tratta di bambini.
La Comunità Ł già attiva nel settore della protezione dei minori per quanto riguarda i servizi audiovisivi e
d�informazione come indica la raccomandazione del Consiglio del 24.9.98 concernente la tutela dei minori
e della dignità umana nei servizi audiovisivi e d�informazione (1) che Ł essa stessa strettamente connessa al
piano pluriennale d�azione comunitario per promuovere l�uso sicuro di Internet attraverso la lotta alle
informazioni di contenuto illegale e nocivo diffuse attraverso le reti globali (2). Tale piano d�azione ha fatto
seguito alla comunicazione della Commissione relativa alle informazioni di contenuto illegale e nocivo
diffuse attraverso Internet.
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Risposta

(6 dicembre 2001)

Il Consiglio Ł consapevole dei tempi molto ristretti che precedono la scadenza del trattato CECA e della
decisione 3632/93/CECA e non mancherà di riservare il grado di priorità richiesto alla proposta di
regolamento del Consiglio sugli aiuti di Stato all�industria carboniera adottata dalla Commissione il
25 luglio 2001 e presentata al Consiglio il 30 luglio 2001.

(2002/C 81 E/110) INTERROGAZIONE SCRITTA E-2011/01

di Erik Meijer (GUE/NGL) al Consiglio

(12 luglio 2001)

Oggetto: Vertice di Göteborg e eliminazione delle cause di scontri violenti in occasione di riunioni dei capi
di governo europei

1. Può confermare il Consiglio che nella preparazione del Vertice europeo svoltosi a Göteborg il 15 e
16 giugno 2001 la polizia aveva iniziato ad instaurare un dialogo positivo con gli organizzatori di
manifestazioni pacifiche intese ad esprimere in occasione del Vertice posizioni divergenti?

2. Può il Consiglio inoltre confermare che questo approccio basato su contatti, dialogo e de-escalation Ł
stato abbandonato improvvisamente dalla polizia alcuni giorni prima del Vertice e che da quel momento
essa non Ł stata piø accessibile ai manifestanti? Qual Ł il motivo di questo cambiamento?

3. Quali considerazioni sono alla base del metodo imprevedibilmente duro in cui Ł stato assicurato il
mantenimento dell�ordine a partire da giovedì 15 giugno, consistito tra l�altro nel costringere i presenti in
un luogo di accoglienza a stare distesi per terra, nel percuotere e intimidire i dimostranti, nell�introdurre tra
questi dei provocatori, nel procedere ad arresti preventivi e nello sparare con munizioni attive?

4. Conviene il Consiglio con l�interrogante nel ritenere che gruppi che desiderano attirare in modo
pacifico l�attenzione sulle loro opinioni divergenti, nel caso di un intervento da parte della polizia ritenuto
irragionevole, possono turbarsi al punto di farsi trascinare da una piccolissima minoranza non
necessariamente animata da intenti pacifici?

5. Come pensa il Consiglio di contribuire ad evitare l�ulteriore accentuarsi del contrasto tra l�Europa dei
governanti che attribuiscono importanza soprattutto alla centralizzazione, l�uniformità, la liberalizzazione, i
tagli alle spese e l�esibizione del potere e l�Europa dei cittadini preoccupati che privilegiano la democrazia,
la prossimità, l�uguaglianza sociale, la tutela dell�ambiente, il disarmo, i servizi sociali e il diritto alla
diversità?

6. ¨ disposto il Consiglio, di concerto con gli Stati membri responsabili attualmente della sicurezza
interna, a far sì che i prossimi incontri di vertice non siano piø al centro di atti di violenza grazie ad un
atteggiamento della polizia tollerante e teso a ridurre le tensioni?

Risposta

(27 novembre 2001)

1. Come l�Onorevole Parlamentare saprà, il Consiglio ha affrontato questa questione due volte in
occasione delle sessioni del 13 luglio 2001 (formazione «Giustizia e Affari interni») e del 16 luglio 2001
(formazione «Affari generali»).

2. In tale occasione il Consiglio e i rappresentanti dei Governi degli Stati membri hanno:

� riconosciuto che il paese ospitante Ł responsabile del mantenimento dell�ordine pubblico e della
sicurezza nel contesto di riunioni del Consiglio europeo e di altri eventi di portata simile;

� rammentato che l�Unione europea si prefigge di conservare e sviluppare l�Unione quale spazio di
libertà, sicurezza e giustizia;
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Association, Vol 285, n. 23, 20 giugno 2001; esiste anche un altro studio analogo del Pew Internet and
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volta nello scorso anno e che neppure l�esistenza di filtri e di controlli da parte dei genitori ha diminuito la
probabilità che un bambino sia adescato da un estraneo. Inoltre, visto che Internet Ł una rete globale, Ł
probabile che questa situazione non riguardi solo gli Stati Uniti.

Ciò premesso, intende il Consiglio esaminare i risultati dei suddetti studi e sulla loro base avviare studi
analoghi a livello europeo? Inoltre, non ritiene che tali studi mettano in evidenza la necessità di
un�ulteriore azione a livello europeo in questo settore, sulla base dei programmi STOP e Daphne e dell�
iniziativa recentemente presa dalla presidenza svedese di lotta allo sfruttamento sessuale dei minori e alla
pornografia infantile?

In caso positivo, quali provvedimenti intende prendere in futuro?

Risposta

(6 dicembre 2001)

Il Consiglio ritiene preoccupante l�utilizzazione abusiva di Internet, soprattutto quando si tratta di bambini.
La Comunità Ł già attiva nel settore della protezione dei minori per quanto riguarda i servizi audiovisivi e
d�informazione come indica la raccomandazione del Consiglio del 24.9.98 concernente la tutela dei minori
e della dignità umana nei servizi audiovisivi e d�informazione (1) che Ł essa stessa strettamente connessa al
piano pluriennale d�azione comunitario per promuovere l�uso sicuro di Internet attraverso la lotta alle
informazioni di contenuto illegale e nocivo diffuse attraverso le reti globali (2). Tale piano d�azione ha fatto
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struction,” including a contextual reading of the statutory
language, may dictate otherwise. Lindh v. Murphy, 521 
U. S. 320, 326 (1997).8  A familia r principle of statutory 
constructio n, relevant both in Lindh and here, is that  a 
negative inference may be drawn from the exclusion of 
language from one stat utory pro vision that is  included in
other provisions of the  same statute.  See id., at 330; see 
also, e.g., Russello v. United States, 464 U. S. 16, 23 (1983) 
(“ ‘[W]here Congress includes pa rticular lan guage in one 
section of a statute bu t omits it in another s ection of th e 
same Act, it is generally presumed that Congress acts
intentionall y and purposely in  the disparate inclusion  or 
exclusion’ ”).  The Court in Lindh relied on th is reasonin g 
to conclude that certai n limitations on the availability of 
habeas reli ef imposed by AEDPA applied only to cases
filed after that statute’s effecti ve date.  Congress’ failure to
identify the temporal reach of those limitations, which
governed noncapital cases, stood in contrast to its expre ss 
command in the same legislation t hat new rul es governing 
habeas peti tions in capital cases “apply to cases pendi ng 
on or after the date of enactment.”  §107(c), 110 Stat. 1226; 
see Lindh, 521 U. S., at  329–330.  That contra st, combined 
with the f act that  th e amendments at issue “affect[ed ]
substantive entitlement to relief,” id., at 327, warrante d 

—————— 

cour t  cases addr essing th e Tucker Act th at i t  ought to specific al ly
reserve jur isdiction  over pendin g cases, see 343 U. S., at 115, and (2) in
contrast  to the congressional silence concerning reserva t ion of juris dic
tion , reservation had been made of “ ‘any r ights or  liabil i ties’ exist ing at
the effective d ate of the Act” repealed by another provis ion of the Act, 
ibid., n. 7. 

8 The question in Lindh was whether new limita t ions on the avail
ability of habeas relief imposed by  the  Antiterrorism and Effective 
Death  Penalty  Act of 1996 (AED PA), 110 Stat . 1214, applied to h abeas
action s pendin g on th e date of AED PA’s enactmen t.  We held th at th ey 
did n ot.  At the outset, w e rejected the State’s argument  th at, in  th e 
absence of a clear congressional statement  to the contrary, a  “proce
dural” r ule must apply  to pendin g cases.  521 U. S., at 32 6. 
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drawing a n egative inference. 
A like inference follows a fortiori from Lindh in this 

case. “If . . . Congress was reasonably concerned to ensure 
that [§§1005(e)(2) and (3)] be appl ied to pending cases, it 
should have been just as concerned about [§1005(e)(1) ], 
unless it had the different inte nt that the latter [section]
not be applied to the genera l run of  pending cases.”  Id., at 
329. If  anything, the evidence of deliberate omiss ion is
stronger here than it was in Lindh. In Lindh, the provi
sions to be contrasted had been drafted separately bu t
were later “joined together and  . . . considered simultane
ously when the language raising the im plication was 
inserted.” Id., at 330. We observed that Congress’ tandem
review and approval of the two sets of provisions strength
ened the presumption that the relevant omission was 
deliberate. Id., at 331; see also Field v. Mans, 516 U. S. 
59, 75 (1995) (“The more apparently deliber ate the con
trast, the s tronger the  inference, as applied, for example,
to contrasti ng statu tory sections originally enacted simul
taneously in relevant respects”).  Here, Congress not only 
considered the respecti ve tempora l reaches of paragraphs
(1), (2), and (3) of subsection  (e) together at every stage, 
but omitted parag raph (1) from its directi ve that pa ra
graphs (2) and (3) apply to pending cases only after havin g 
rejected earlier proposed versions of the statute that would
have included what is now paragraph (1) within the scope
of that directive. Compare DTA §1005(h)(2), 119 Stat.
2743–2744, with 151 Cong. Rec. S12655 (Nov. 10, 2005) (S. 
Amdt. 2515 ); see id., at S14257–S14258 (Dec. 21, 2005) 
(discussing similar lan guage proposed in both the House
and the Senate).9  Congress’ reject ion of the v ery languag e 
—————— 

9 That par agraph (1), along with  paragraphs (2) and (3), is to “ take
effect on the d ate of enactment,” DTA §1005(h)(1), 119 Stat. 2743, is no t 
dispositive; “a  ‘statement that a statute  will become effective on a
cer tain  date does not even arguably  suggest th at i t  has any applic atio n
to conduct that  occurred at  an earlier date.’ ”  INS v. St. Cyr, 533 U. S. 
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The Government nonet heless offers two reasons why, i n
its view, no negative inference may be dra wn in favor of 
jurisdiction. First, it  asserts that Lindh is inapposite
because “Section 1005(e)(1) and (h)(1) remove jurisdictio n, 
while Section 1005(e)( 2), (3) and (h)(2) create an exclusive
review mechanism and  define the nature of that review.” 
Reply Brief in Support of Respondents’ Motion to Dismiss
4. Because the provisions  being contraste d “address 
wholly dist inct subjec t matters,” Martin v. Hadix, 527 
U. S. 343, 356 (1999), the Government argues, Congress’ 
different tr eatment of them is of no significance. 

This a rgument mus t fail because it res ts on a false dis
tin ct ion between the “juris dictional” na tu re of subsectio n
(e)(1) and the “procedural” charac ter of subsections (e)(2) 
and (e)(3).  In truth, all three provisions gov ern jurisdic
tion over detainees’ claims; sub section (e)(1) addresses 
jurisdiction in habeas cases and other actions “relating to 
any aspect of the detention,” while subsections (e)(2) an d
(3) vest exclusive, 11 but limited, jurisdiction in t he Court o f 

—————— 

for  fiscal year 2006” (emph asis added)).  All st atements made dur ing
th e debate itself su pport  Senator  Levin ’s understandin g th at th e fin al
text of the DTA would not render subsection (e)(1) applicable to pend
in g cases.  See, e.g., id., at S14245, S14252–S14253, S14274–S14275 
(Dec. 21, 2005).  The statements that J USTI CE SCALI A cit es as evidence 
to the contrary construe subsection (e)(3) to st rip t his Court  of juris dic
tion, see post, at 12, n . 4 (dissent in g opin ion) (quotin g 151 Cong. Rec.
S12796 (Nov. 15, 2005) (statement  of Sen. Specter))—a construct ion 
th at th e Government h as expressly disavowed in  th is li tig ation , see n.
11, infra. The inapposite November  14, 2005, statement of Senator
Graham, whi ch JUSTI CE SCALI A ci tes as evidence of th at Senator ’s 
“assumption that pendin g cases are covered,” post, at 12, and n. 3 
(citin g 151 Cong. Rec. S12756 (Nov. 14, 2005)), follow s di rect ly  after  the 
uncontradicted state ment of his co-sponsor, Senator Levin, assuri ng
members of the Senate th at “the amendme nt will not strip the courts of 
jurisdiction over [pending] cases.”  Id., at  S12755. 

11 The Dis t rict  of Columb ia Circuit ’s juris dict ion, while “ exclusive” in 
one sense, would not  bar  this Court ’s revi ew on appeal from a  decision 
under the DT A.  See Reply Brief in Support of Respondents’ Motion  to 
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Appeals for the Dist rict of Columbia Circu it to review
“final decisi on[s]” of CSRTs and military comm issions. 

That subsection (e)(1) strips juri sdiction wh ile subsec
tions (e)(2) and (e)(3) restore it in limited form is hardly a
distinction upon which a negative inference must founder.
JUSTICE SCALI A, in ar guing to t he contrar y, maintains 
that Congress had “a mple reason” to provide explicitly for
application of subsections (e)(2) and (e)(3) to pending cases
because “jurisdiction-stripping” provisions  like subsection 
(e)(1) have been treated differe ntly under our  retroactivit y
jurispruden ce than “jurisdiction-conferring” ones lik e 
subsections (e)(2) and (e)(3). Post, at 8 (dissenting opin
ion); see also Reply Brief in  Support of Resp ondents’ Mo
tion to Dismiss 5–6. That theory is insupportable. As
suming arguendo that subsections (e)(2) and ( e)(3) “confer 
new jurisdi ction (in t he D. C. Circuit) wher e there wa s 
none before,” post, at 8 (emphasis in origi nal); but see 
Rasul v. Bush, 542 U. S. 466 (2004), and th at our pre ce
dents can be read to “stro ngly in dicat[e] ” tha t ju risd iction -
creati ng statu tes rais e special retroactivity  concerns not
also raised by jurisdiction-stripping statutes, post, at 8, 12 

subsections (e)(2) and (e)(3) “confer” ju risdicti on in a ma n

—————— 

Dismiss 16–17, n. 12 (“While th e DTA does not expressly call for 
Supreme Court review of the District  of Columbi a Circ uit’s decisions ,
Section 1005(e)(2) and (3) . . . do not remove this Co urt’s jurisdiction 
over such decisions under 28 U. S. C. §1254(1)”). 

12 This assertion is it self highly  questionable.  The cases th at JUSTI CE 

SCALI A cit es to support  his  dist inct ion are Republic of Austria v. 
Altmann, 541 U. S. 677 (2004), and Hughes Aircraft Co. v. United 
States ex rel. Schumer, 520 U. S. 939 (1997).  See post, at 8.  While th e 
Cour t  in  both  of th ose cases recognized th at st atu tes “creatin g” ju r isdic
tion  may have retr oact ive effect if th ey affect  “substanti ve” r ights, see 
Altmann, 541 U. S., at 695, and n. 15; Hughes Aircraft, 520 U. S., at 
951, we have appl ied th e same analysis to statu tes that have jur isdic
tion-stripping effect, see Lindh v. Murphy, 521 U. S. 320, 327–328 
(1997); id., at  342–343 (Rehnquis t , C. J., dissent ing) (const ruin g
AED PA’s amendments as “oustin g ju r isdiction ”). 
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ner that ca nnot conceivably give r ise to retroactivity  ques
tions unde r  our precedents.  The provisio ns impose no
additional l iability or obligation on any private party o r
even on the United States, unless one counts the burden of 
litigating an appeal—a burden not a single one of our 
cases suggests triggers retroactivit y concerns.13  Moreover, 
it strains c redulity to suggest tha t  the desire to reinforc e 
the application of subsections (e)( 2) and (e)(3) to pending 
cases drove Congress to exclude subsection (e)(1) from
§1005(h)(2).

The Government’s second objection is that applyin g
subsections (e)(2) and (e)(3) but  not (e)(1) to pending cases
“produces an absurd result” becau se it gran ts (albeit only
temporarily ) dual jurisdiction over detainees’ cases in 
circumstances where the statute plainly envisions that the
District of Columbia Circuit will have “ exclusive” and 
immediate jurisdiction over such cases.  Reply Brief i n
Support  of Respondents’ Motion to Dismiss 7.  But the 
premise here is faulty; subsections (e)(2) and (e)(3) gran t 
jurisdiction only over actions to “determine the validity o f
any final d ecision” of a CSRT or commission.  Because 
Hamdan, a t  least, is n ot contesting any “final decision” of 
a CSRT or military commission , his action  does not f all 
within the scope of subsection (e)(2) or (e)(3).  There is, 
then, no ab surdity. 14 

—————— 
13 See Landgraf, 511 U. S., at 271, n. 25 (observing th at “th e great

majorit y of our decisions rel ying upon t he ant iret roactivit y presumpt ion
have in volved in ter venin g statu tes burdenin g pr ivate par t ies,” th ough
“we have applied the presum ption in cases involving new monetary 
obligations that fell on ly  on th e governmen t” (emph asis added)); see 
also Altmann, 541 U. S., at 728–729 (KENNEDY , J., dissent ing) (explain
ing t hat  if retroa ctivit y concerns do not ar ise when a new monet ary 
obligation is imposed on the United States it is because “Congress, by
vir tue of author in g th e legislat ion, is itse lf fully capable of protecting 
the Federal Government  from having it s r ight s degraded by ret roactive 
laws”). 

14 There may be habeas cases tha t  were pending in t he lower court s at 
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The Government’s m ore general suggestion  that Con
gress can have had no good reason for preserving habeas
jurisdiction over cases that had be en brought by detainees 
prior to enactment of the DTA not only is belied by the
legislative history, see n. 10, supra, but is otherwise with
out merit. There is nothing absurd about a scheme under
which pending habeas actions—particularly those, like 
this one, that challenge the very legitimacy of the tribu
nals whose judgments  Congress would like to have re
viewed—are preserved, and mo re routine challenges to
final decisi ons rendered by those tribunals are carefully 
channeled to a particul ar court an d through a particula r 
lens of review. 

Finally, we cannot leave unaddre ssed JUSTI CE SCALIA ’s 
contentions that the “meaning of §1005(e)(1 ) is entirel y
clear,” post, at 6, and t hat “the plain import of a statute 
repealing ju risdiction is to e liminate the power  to consider
and render judgment— in an already pending case no less 
than in a case yet to be fi led,” post, at 3 (emphasis i n 
original). Only by treating the Bruner rule as an inflexibl e 
trump (a thing it has never been, see n. 7, supra) and
ignoring both the rest of §1005’s  text and its drafting
history can one conclude as mu ch.  Congress here ex
pressly pro vided that subsections (e)(2) and (e)(3) applied
to pending cases. It chose not to so provide—after having 
been presented with the option—for subsection (e)(1).  The 
omission is an integral part of th e statutory scheme that 
muddies whatever “pl ain meanin g” may be discerned from
blinkered study of subsection (e)( 1) alone. The dissent ’s 
speculation about wha t  Congress might have  intended b y
the omission not only is counterfactual, cf. n. 10, supra 

—————— 

th e time th e DTA was enacted th at do qualify  as chall enges to “fin al
decision[s]” w ithin the me aning of subsection (e)(2) or (e)(3).  We 
express no view about  whet her t he DTA would req uire t ransfer of such 
an action  to th e Distr ict  of Columbia C ircuit. 
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(recounting legislative histor y), but rests on  both a mi s
constructio n of the DT A and an erroneous view our prec e
dents, see supra, at 17, and n. 12. 

For these r easons, we deny the Government’s motion to
dismiss. 15 

III 

Relying on our decision in Councilman, 420 U. S. 738, 
the Govern ment argue s that, eve n if we ha ve statutor y 
jurisdiction, we should appl y the “judge-ma de rule that
civilian courts should await the fi nal outcome of on-going
military proceedings before entertaining a n attack on 
those proceedings.” Brief for Respondents 12. Lik e the 
District  Court and th e Court of  Appeals before us, we 
reject this argument.

In Councilman, an army officer  on active  dut y was 
referred to a court-martial fo r trial on charges that he 
violated the UCMJ by s elling, transferring, and possessin g
marijuana. 420 U. S., at 739–740.  Objecting that th e 
alleged offenses were not “ ‘service connected,’” id., at 740, 
the officer filed suit  in Federal District Court to enjoin the 
proceedings. He neither questioned the la wfulness of
courts-martial or their procedures nor disputed that, as a
serviceman, he was su bject to  court-martial  jurisdictio n. 
His sole argument wa s that the s ubject matter of his case
did not fall within the scope of court-martia l  authority. 
See id., at 741, 759.  The District Court gra nted his re
quest for in ju ncti ve relie f, and th e Cour t of Appeals 
—————— 

15 Because we conclude t hat  §1005(e)(1) does not  st rip federa l court s’ 
ju r isdiction  over cases pendin g on th e date of th e DTA’s enactmen t, w e
do not decide whet her, if it  were otherwis e, this Court would nonet he
less retain  ju r isdiction  to hear  Hamdan ’s appeal.  Cf. supra, at 10. Nor 
do we decide the manner in which t he canon of const i tutiona l avoidance 
should affect subsequent in terp retation of  the DTA.  See, e.g., St. Cyr,
533 U. S., at 300 (a construction o f a statute “that would entirel y
preclude review of a pure quest ion of law by any court would give ris e
to substant ial constitu tion al questions”). 
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aff i rmed. 
We granted certiorari and reversed. Id., at 761.  We did 

not reach the merits of whether the marijuana charges
were sufficiently “servi ce connected” to place them within
the subject-matter juri sdiction of a court-mar t ial.  Instead, 
we concluded that, as a matte r of comity, federal courts
should normally abstain from intervening in pending
court-marti al proceedings against members of the Armed
Forces,16 and further that there was nothing in the par
ticular circ umstances of the officer’s case to displace that 
general rule. See id., at  740, 758. 

Councilman identifies two consider ations of comity that 
together fa vor abstention pend ing completion of ongoing 
court-marti al proceedings against service personnel.  See 
New v. Cohen, 129 F. 3d 639, 643 (CADC 1997); see also
415 F. 3d, at 36–37 (discussing Councilman and New).
First, military discipline and, therefore, the efficient op
eration of t he Armed Forces are best served if the military 
justice sys tem acts without re gular inter ference from 
civilian courts. See Councilman, 420 U. S., at 752.  Sec
ond, federal courts should respect the balance that Con
gress struck between militar y preparedness and fairness 
to individu al service members when it crea ted “an int e
grated sys tem of milit ary cour ts and review procedures, a 
—————— 

16 Councilman distinguished service person nel from civilians, whose 
challenges to ongoing milit ary proc eedings are cognizable in federal 
court .  See, e.g., United States ex rel. Toth v. Quarles, 350 U. S. 11 
(1955).  As we explain ed in Councilman, abstent ion is not appr opriate 
in cases in wh ich individua ls ra ise “ ‘substantial ar guments denyin g the 
right of the m ilit ary to try t hem at all,’ ” and in which the legal chal
lenge “turn[s]  on the statu s of the persons as to whom the militar y 
asserted its power .”  420 U. S., at 759 (quotin g Noyd v. Bond, 395 U. S. 
683, 696, n. 8 (1969)).  In other  words, we do not apply Councilman 
abstent ion when th ere is a substant ial question wheth er a militar y
t r ibunal ha s personal juris dict ion over the defendant .  Because we 
conclude that abstent ion is i nappr opriate for  a more basic reason, we
need not consider whet her the juris dict ional exception recognized in 
Councilman applies  here. 
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critical element of which is the Court of Military A ppeals, 
consisting of civilian judges ‘completely removed from all
military influence or p ersuasion . . . .’ ”  Id., at  758 (quot
ing H. R. Rep. No. 491, 81st Cong., 1st Sess., p. 7 (1949)). 
Just as abstention in  the face of ongoing state criminal 
proceedings is justifi ed by our expectation that state
courts will enforce federal righ ts, so abstention in the face 
of ongoing court-martial proceedi ngs is justi fied by our 
expectation that the military court system established b y
Congress—with its sub stantial pro cedural pro tections and 
provision f or appellate review b y independent civilia n
judges—“will vindicate servicemen’s constitutional rights,” 
420 U. S., at 758. See id., at 755–758.17 

The same cannot be said here; indeed, neither of the 
comity considerations identified in Councilman weighs in
favor of abstention in this case.  First, Ham dan is not a 
member of our Nation’s Armed Fo rces, so concerns about 
military discipline do not apply. Second, the tribunal 
convened to try Ham dan is not  part of the integrated 
system of military co urts, complete with i ndependent 
review pan els, that Congress has established.  Unlike the 
officer in Councilman, Hamdan ha s no right to appeal any 
conviction to the civilian judges o f the Court of Military 
Appeals (now called the United States Court of Appeals
for the Armed Force s, see Pub. L. 103–337, 108 Stat . 
2831). Inst ead, under Dept. of Defense Mi litary Commis
—————— 

17 See also Noyd, 395 U. S., at 694–696 (noting t hat  the Court  of Mil i
tar y Appeals consisted of “disin ter ested civili an judges,” and concludin g 
that  there was no reason for t he Court to address an Air Force Capta in’s 
argument th at  he was enti tle d to remain free from confinement pend in g
appeal of his convict ion by court -martial “ when t he highest milita ry
court  stands ready to consider peti ti oner’s arguments”).  Cf. Parisi v. 
Davidson, 405 U. S. 34, 41–43 (1972) (“Un der accepted prin ciples of
comit y, the court  should stay it s hand only if the relief the petitioner
seeks . . . would also be availa ble to him wit h reasonable prompt ness 
and certa inty through t he machinery of t he milit ary judicia l system in
its processing of the co urt -mart ial charge”). 
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sion Order No. 1 (Commission Order No. 1), which was
issued by the President on March  21, 2002, and amended 
most recently on August 31, 2005,  and which governs the 
procedures for Hamdan’ s commission, any conviction 
would be re viewed by a panel consisting of three military 
officers designated by the Secretar y of Defense.  Commis
sion Order No. 1 §6(H)(4).  Commission Order No. 1 pro
vides that appeal of a review panel’s decision  may be had 
only to the Secretar y of Defense himself, §6(H)(5), an d
then, finall y, to the President, §6( H)(6).18 

We have no doubt tha t  the va rious individuals assigned 
review pow er under Commission Order No. 1 would striv e
to act impartially and ensure that Hamda n receive all 
protections to which he is entitled.  Nonetheless, these 
review bodies clearly lack the st ructural insulation from 
military influence that characterizes the Cour t of Appeals 
for the A rmed Forces, and thus bear insufficient conce p
tual similarity to s tate courts to  warran t  invocation of 
abstention principles. 19 

In sum, neither of the two comity considerations under
lying our d ecision to abstain in Councilman applies to the
circumstan ces of this case.  Instead, this Court’s decisi on 
in Quirin is the most re levant precedent.  In Quirin, seven 
German saboteurs were captured upon arriva l by subma
rine in New York and Florida.  317 U. S., at 21.  The Presi
dent convened a milit ary commission to try the saboteur s, 
who then filed habea s corpus petitions in  the United 

—————— 
18 If he chooses, the President may de legate this ultim ate decision-

makin g auth ority  to th e Secretar y of Defense.  See §6(H)(6). 
19 JUSTI CE SCALIA  chides us for failing to i nclude the District of Co

lumb ia Circuit ’s review powe rs under t he DTA in our de script ion of t he 
review mecha nism erected by Commiss ion Order No. 1 .  See post, at 22. 
Whether or not the limited  review permi tted under the DTA may be 
tr eated as aki n to th e plenary review exercised by th e Cour t  of Appeals
for t he Armed Forces, peti t ioner here is  not  afforded a  right  to such 
review. See infra, at 52; §1005(e)(3), 119 Stat. 27 43. 
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States Dist rict Court f or the Distr ict of Columbia challeng
ing their tr ial by commission.  We granted the saboteurs’ 
petition for certiorari to the Court of Appeals  before judg
ment. See id., at 19.   Far from abstaining  pending the 
conclusion of military proceedings, which were ongoin g, 
we convened a special Term to hear the case and expedit ed 
our review. That course of action was warranted, w e 
explained, “[i]n view of the public importance of the ques
tions raised by [the cases] and of t he duty wh ich rests on 
the courts, in time of war as well as in time of peace, to 
preserve un impaired th e constitutional safeguards of civil
liberty, an d because in our opinion the public interest 
required that we consider and decide those questions
without any avoidable delay.” Ibid. 

As the Court of Appea ls here recognized, Quirin “pro
vides a compelling historical pre cedent for the power of 
civilian courts to entertain c hallenges that seek to inter
rupt the processes of military co mmissions.”   415 F. 3d, at 
36.20  The circumstances of this case, like those in Quirin, 

—————— 
20 Hav ing corr ectly  declin ed to abstain  fr om addr essing Hamdan ’s 

challenge t o the lawfulnes s of the milit ary commission convened t o t ry 
him, th e Cour t  of Appeals suggested t hat Councilman abstent ion 
noneth eless applied to bar  its consider at ion of one of Hamdan ’s argu
ment s—namely, t hat  his  commission viola ted Art icle 3 of the Thir d 
Geneva Convention , 6 U. S. T. 3316, 3318.  See Part  VI, infra. Al
th ough th e Cour t  of Appeals r ejected the Ar tic le 3 argument  on the 
mer its, it als o stated th at , because the challen ge was not “ju r isdic
tion al,” i t  did not fall w ith in  th e exception  th at Schlesinger v. Council
man, 420 U. S. 738 (1975), recognized for  defendants who raise sub
stanti al arguments that a milit ary tribunal lacks personal jurisdicti on 
over th em.  See 415 F. 3d, at 42. 

In rea ching t his conclusion, t he Court  of Appeals conflated two 
distinct inquir ies: (1) whether Hamd an has raised a substant ial ar gu
ment that the milit ary commis sion la cks authority to try him; and, 
more funda mentally, (2 ) whether t he comit y considera t ions underl yin g 
Councilman apply  to tr igger th e abstent ion pr in ciple in th e fir st plac e.
As th e Cour t  of Appeals ackn owledged at th e beginning of its opin ion,
th e fir st qu estion warrants consider ation  only  if th e answer to the 
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simply do not implicate the “obligations of comity” tha t ,
under appropriate circumstanc es, justify abstention. 
Quackenbush v. Allstate Ins. Co., 517 U. S. 706, 733 (1996) 
(KENN EDY, J., concurri ng). 

Finally, the Government has identified no ot her “impor
tant countervailing interest” th at would permit federal
courts to d epart from their ge neral “duty to  exercise the 
jurisdiction that is conf erred upon them by Congress.”  Id., 
at 716 (majority opinion). To the contrary, Hamdan and
the Govern ment both have a compelling interest in kno w
ing in advance whether Hamdan may be tried by a mili
tary commission that arguably is without an y basis in law 
and operates free from many of the procedural rules pre
scribed by Congress for courts -martial—rules intended to 
safeguard the accused and ensure the relia bility of an y 
conviction.  While we certainly do  not foreclose the possi
bility that abstention may be appropriate in some cas es
seeking review of ongoing milita ry commission proceed
ings (such as military commission s convened on the battle
field), the fo regoing discussion mak es clear that, under our 
precedent, abstention is not justified here.  We therefore 
proceed to consider the merits of Hamdan’ s challenge. 

IV 

The militar y commissi on, a tribu nal neither  mentioned 
in the Constitution nor created by statute,  was born of 
military necessity. See W. Wint hrop, Milit ary Law a nd 
Precedents 831 (rev. 2d ed. 1920) (hereinafter Winthrop). 
—————— 

second is yes.  See 415 F. 3d, at 36–37.  Since, as the Cour t  of Appeals
properly  concluded, th e answer to th e second question is in  fact  no,
there is no need to consider a ny exception. 

At an y rate, it appe ars th at th e excepti on would apply  here.  As 
discussed in Par t  VI, infra, Hamdan  raises a substant ial ar gument
th at, because th e mil i tar y commis sion th at h as been convened to tr y
him is not a “ ‘regula r ly const i tuted court ’ ” under t he Geneva Conven
t ions, it  is ultra  vires  and thus lacks jurisdiction over him.  Brief for 
Petition er 5. 
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Though for eshadowed in some respects by earlier tribu
nals like th e Board of General Off icers that General Wash
ington convened to try British Major John André for spy
ing during  the Revolutionary War, the commission “ as 
such” was inaugurated in 1847. Id., at 832; G. Davis, A 
Treatise on  the Militar y Law of th e United States 308 (2d 
ed. 1909) (hereinafter Davis).  As commander of occupied
Mexican territory, and having available to h im no other 
tribunal, General Win field Scott that year ordered th e 
establishment of both  “ ‘military commissions’ ” t o tr y 
ordinary cri mes committed in th e occupied territory and a
“council of war” to try  offenses against the law of war.
Winthrop 832 (emphases in origin al). 

When the e xigencies of war next gave rise to a need for
use of military commissions, during the Ci vil War, th e 
dual system favored by Gene ral Scott was  not adopted.
Instead, a single tribunal often took jurisdiction over
ordinary crimes, war crimes, and breaches of military
orders alike. As furt her di scussed below, each aspect of 
that seemingly broad ju risdiction w as in fact s upported by
a separate military exigency. Generally, though, the need 
for military commissions during this period—as during the
Mexican War—was dri ven largely by the then very limited 
jurisdiction of courts-martial: “The occasion for the mili
tary  commission arises principally  from the  fact that th e 
jurisdiction of the court-martial  proper, in our law, is
restricted b y statu te almost exclusively to me mbers of th e 
military force and to certain specific offences defined in a
written cod e.”  Id., at 831 (emphasis in origina l). 

Exigency al one, of course, will not justify the establish
ment and use of penal tribunals not contemplated b y
Article I, §8 and Ar tic le III, §1 of the Constitution unless 
some other part of that document authorizes a response to
the felt need. See Ex parte Milligan, 4 Wall. 2, 121 (1866)
(“Certainly no part of the judicial power of the country w as 
conferred on [militar y commissions]”); Ex parte Val
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landigham, 1 Wall. 243, 251 (1864); see also Quirin, 317 
U. S., at 25 (“Congress and the President, lik e the courts, 
possess no power not d erived fr om the Constit ution”).  And 
that authority, if it exis ts, can derive only from the powers 
granted joi ntly to the President and Congress in time of 
war. See id., at 26–29; In re Yamashita, 327 U. S. 1, 11 
(1946).

The Constitution mak es the President the “Commander 
in Chief” of the Armed Forces, Art. II, §2, cl. 1, but vests in 
Congress the powers to “declare War . . . and make Rules 
concerning Captures on Land and Water,” Art. I, §8, cl. 11, 
to “raise and support  Armies,” id., cl. 12, to “define and 
punish . . . Offences against the Law of Nati ons,” id., cl. 
10, and “To  make Rules for the Government and Regula
tion of the land and n aval Forces,” id., cl. 14.  The inter
play betwee n these powers was described by Chief Justice 
Chase in the seminal  case of Ex parte Milligan: 

“The power to make t he necessary laws is in Con
gress; the power to execute in the President.  Both 
powers imply many subordinate and auxiliary powers.
Each includes all authorities essen t ial to its due exer
cise. But  neither can t he President, in war m ore than 
in peace, intrude upon the proper authority of Con
gress, nor Congress upon the proper authority of th e
President. . . . Congress cannot direct the con duct of 
campaigns, nor can th e President , or any commander 
under him, without the  sanction of  Congress, institute 
tribunals for the trial and punishment of off ences, ei
ther of soldiers or civilians, unless in cases of a con
trolling necessity, which justifies what it co mpels, or 
at least ins ures acts of indemnity from the ju stice of 
the legislat ure.”  4 Wall., at 139–140. 21 

—————— 
21 See also Win throp 831 (“[I] n general, it is th ose provisions of th e

Const i tution which empow er Congress to ‘declare war’ and ‘ra ise 
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Whether Chief Justice Chase was correct in suggestin g
that the Pr esident may constituti onally convene military
commissions “without t he sanction of Congress” in cases of 
“controlling necessity” is a qu estion this Court has not 
answered definitively, and need not answer today.  For we 
held in Quirin that Congress had, through Article of Wa r 
15, sanctioned the us e of milita ry commissions in  such
circumstan ces.  317 U. S., at 28 (“By the Articles of Wa r, 
and especially Arti cle 15, Congress has explici t ly provided, 
so far as it may constitutionally do so, that mi litary tribu
nals shall have jurisdiction to  try offenders or offenses 
against the law of war i n appropria te cases”).  Article 21 of 
the UCMJ, the language of which is substantially identical
to the old Article 15 and was preserved by Congress after
World War II, 22 reads as follows: 

“Jurisdiction of courts-martial not exclusive. 
“The provi sions of this co de conferring juri sdiction 
upon courts -martial shall not be construed as depriv
ing military commissions, provost courts, or other
military tri bunals of concurrent ju risdiction in respect 
of offenders or offenses that by statute or by the law of 
war ma y be tried by s uch military commissions, pro
vost courts, or other mil i tary tribunals.”  64 Stat. 115. 

We have no occasion to revisit Quirin’s controversial 
characteriz ation of Article of War 15 as c ongressional 
authorization for military commis sions.  Cf. Brief for Legal 
—————— 

armies,’ and which, in  authorizing the i nitiat ion of war, auth orize th e 
employment  of all necessary and pr oper agencies for its due prosecu
t ion, from which t his t r ibunal derives  it s origina l sanct ion”  (emphasis 
in original)). 

22 Ar tic le 15 was fir st adopted as par t  of th e Ar tic les of War  in  1916. 
See Act of Au g. 29, 1916, ch. 418, §3, Ar t. 15, 39 Stat.  652.  When the 
Articles of W ar were codified and re-enacted as the U CMJ in 1 950, 
Congress determined t o reta in Art icle 15 because it ha d been “con
strued by the Supreme Co urt ( Ex Parte Quirin, 317 U. S. 1 (1942)).” 
S. Rep. No. 486, 81st Cong., 1st Sess., 13 (1949). 
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Scholars and Historians as Amici Curiae 12–15.  Contrary
to the Government’s as sertion, however, eve n Quirin did 
not view th e authorization as a s weeping mandate for the 
President to “invoke military commissions  when he deems
them necessary.” Brief for Respondents 17.  Rather, th e 
Quirin Court reco gnized that Co ngress had simply pr e
served what power, under the Constitution and the com
mon law of war, the President had had b efore 1916 to 
convene military comm issions—with the expr ess condition
that the President and those under his command comply
with the law of war. See 317 U. S., at 28–29.23  That much 
is evidenced by the Court’s inquiry, following its conclu
sion that Congress ha d authorized military commission s, 
into wheth er the law  of war ha d indeed been complied
with in that  case.  See ibid. 

The Government would have us dispense with the in
quiry that the Quirin Court undertook and find in either 
the AUMF or the DTA specific , overriding a uthorization
for the ver y commission that has been convened to tr y
Hamdan. Neither of these congressional Acts, however ,
expands the President’s authorit y to convene military
commissions. First, while we assume that the AUM F 
activated th e President’s war powe rs, see Hamdi v. Rums
feld, 542 U. S. 507 (2004) (plurality opinion), and that 
those powers include the authority to conve ne military 
commissions in appropriate circumstances, see id., at 518; 
Quirin, 317 U. S., at 28–29; see also Yamashita, 327 U. S., 
at 11, there is nothing in the text or legislative history of
the AUMF even hinting that Congress intended to expan d
or alter the authorization set for th in Artic le 21 of the 
—————— 

23 Whet her or  not  the President  has independent  power, absent  con
gressional aut horization , to convene milit ary commissio ns, he may not
disr egard limi tation s that  Congress has, in proper exercise of its own
war powers , placed on his powers.  See Youngstown Sheet & Tube Co. v. 
Sawyer, 343 U. S. 579, 637 (1952) (Jackson, J., concurr ing).  The 
Government  does not  argue otherwis e. 
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UCMJ. Cf. Yerger, 8 Wall., at 105 (“Repeals by implica
tion are not favored”). 24 

Likewise, the DTA ca nnot be read to authorize this 
commission.  Although the DTA, unlik e either Article 21 
or the AU MF, was enacted afte r the President had c on
vened Hamdan’s commission, it contains no language 
authorizing that tribu nal or any other at Guantanam o 
Bay.  The DTA obviously “recognize[s]” the existence of the
Guantanam o Bay commissions in the weakest sense, Bri ef 
for Respondents 15, because it references some of the
military orders govern ing them  and creates limited judi
cial review of their “final decisi on[s],” DTA §1005(e)(3 ), 
119 Stat. 2 743.  But the statute also pointedly reserve s
judgment o n whether “the Consti tution and laws of the
United States are applicable” in re viewing such decisions 
and whether, if they are, th e “standards and procedures” 
used to try Hamdan a nd other de tainees actually violate
the “Constitution and laws.” Ibid. 

Together, the UCMJ, the AUMF,  and the DTA at most 
acknowledge a general  Presidential authority to convene 
military commissions  in circumstances wh ere justified 
under the “Constituti on and laws,” including the la w of 
war.  Absent a more s pecific congressional authorization, 
the task of  this Court  is, as it was in Quirin, to decide 
whether Hamdan’s military commission  is so justified. It 
is to that inquiry we now turn. 

—————— 
24 On t his point , it  is noteworthy t hat  the Court  in Ex parte Quirin, 

317 U. S. 1 (1942), looked beyond Congress’ declarati on of war  and 
accompanying  authoriza t ion for use of force durin g World Wa r II, a nd 
relied in stead on Ar tic le of War  15 to fin d th at Congress had auth orized
the use of milit ary commissions in some circums tances.  See id., at 26– 
29. JUSTI CE THOMAS ’ asser t ion th at w e commit “er ror” in  readin g
Ar tic le 21 of the UCM J to place limi tat ions upon th e President’s use of
milit ary commiss ions, see post, at 5 (dis senting opinion), ignores the 
reasoning in Quirin. 
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V 

The common law governing military commissions may 
be gleaned from past practice and what spa rse legal prece
dent exists. Commissions historic ally have b een used in 
three situations. See Bradley & Goldsmith, Congressiona l
Authorizati on and the War on  Terrorism, 118 Harv. 
L. Rev. 2048, 2132–2133 (2005); Winthrop 831–846; Hear
ings on H. R. 2498 before the Subcommittee of the House
Committee on Armed Services, 81st Cong., 1st Sess., 975
(1949). First, they have substituted for civilian courts at
times and i n places where martial  law has been declared. 
Their use in these circ umstances has raised c onstitutional 
questions, see Duncan v. Kahanamoku, 327 U. S. 304 
(1946); Milligan, 4 Wall., at 121–122, but i s well recog
nized.25  See Winthrop 822, 836–8 39.  Second, commis
sions have been established to try civilians “as part of a
temporary military government over occupied enemy
territory or  territory r egained from an enemy where civil
ian government cannot and does not function.” Duncan, 
327 U. S., at  314; see Milligan, 4 Wall., at 141–142 (Chase, 
C. J., concurring in judgment) (distinguishin g “MARTIAL 

LAW PROPER ” f rom “MILITARY GOVERNM ENT ” in occupied 
territory).   I llustrative of this  second kind of commission i s 

—————— 
25 The justific ati on for, an d li mita tion s on, th ese commis sions were

summarized i n Milligan:
“If, in forei gn invasion or civi l wa r , th e cour ts ar e actu ally  closed, and 

it  is impossible t o adminis ter crimina l j ustice according t o law, then, on 
th e theatr e of activ e milit ary operation s, where war really  prevails,
there is a necessity to furnis h a subst i tute for t he civil authorit y, t hus 
overth rown, to pr eserve th e safety  of th e army and society; and as no
power is left but the milit ary, it is  allowed to govern by martial rule 
unt il t he laws can have their  free course.  As necessity creates the rule, 
so it  limit s its dura t ion; for,  if t his govern ment  is continued after th e 
cour ts are rein stated, it i s a gross usurpation  of power . Mar t ial r ule 
can never exist  where t he court s are open, and in t he proper and 
unobstruct ed exercise of their j uris dict ion.  It  is also confined t o the 
locality  of actu al w ar .”  4 Wall., at 127 (em phases in origin al). 
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the one that was established, with jurisdiction to apply the
German Criminal Cod e, in occupied Germany following
the end of World War II.  See Madsen v. Kinsella, 343 
U. S. 341, 356 (1952).26 

The third type of commission, co nvened as an “incident 
to the conduct of wa r” when there is a need “to seize and 
subject to disciplinary measures those ene mies who in 
their attem pt to thwart or im pede our military effort ha ve 
violated the law of war,” Quirin, 317 U. S., at 28–29, has 
been described as “utterly di fferent” from th e other two. 
Bicke rs, Mi lita ry Commissions are Consti tu ti onall y Sound:
A Response to Professors Katyal a nd Tribe, 34 Tex. Tech. 
L. Rev. 899, 902 (2002–2003).27  Not only is its jurisdiction 
limited to offenses cognizable during time of war, but it s 
role is primarily a factfinding  one—to determine, typically
on the battlefield itsel f, whether the defendant has vio
lated the law of war. The last time the U. S. A rmed Forces 

—————— 
26 The limitatio ns on th ese occupied ter r i tory  or militar y govern ment

commissions are tailored to t he tr ibunals’ purpose and the exigencies 
that  necessitat e their us e.  They ma y be employed “pendin g th e estab
lis hment  of civil gove rnmen t ,” Madsen, 343 U. S., at 354–355, which 
may in  some cases extend beyond th e “cessation  of hostil itie s,” id., at 
348. 

27 So much ma y not  be evident  on cold review of t he Civil War t r ials 
often cited as precedent for this kind of t r ibunal because the commis
sions establ ished dur ing that c onflic t operated as both  mar t ia l law  or
military government tribunals an d law-of-war commissions.  Hence, 
“mili tar y commanders began th e practic e [du r ing th e Civil W ar ] of
usin g th e same name, th e same rules, and often  th e same tr ibu nals” to
try both ordin ary crimes  and war crimes . Bick ers, 34 Tex. Tech. L. Rev., 
at 908. “For the firs t  t ime, accused horse thieves and al leged saboteurs 
found th emselves subject to  tr ial by  th e same mili tar y commiss ion.” 
Id., at 909.  The Civil Wa r  precedents mu st th erefore be consider ed
wit h caut ion; as we recognized in Quirin, 317 U. S., at 29, and as 
furt her dis cussed below, commiss ions convened durin g t ime of war but
under neit her  mart ial la w nor milit ary government  may t ry only 
offenses against the law of war. 
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used the law-of-war military commission was durin g 
World War II.  In Quirin, this Court sanctioned President 
Roosevelt’s use of such a tribunal  to try Nazi saboteurs 
captured o n American  soil during the War.  317 U. S. 1. 
And in Yamashita, we held that a military commission
had jurisdiction to try a  Japanese commander for failing to
prevent troops under  his command from committing 
atrocities in the Philippines. 327 U. S. 1. 

Quirin is the model the Govern ment invokes most fre
quently to defend the commission convened to try Ham
dan. That is both ap propriate and unsurprising.  Since 
Guantanam o Bay is neither enemy-occupied territory no r 
under mart ial law, the law-of-war  commission is the only 
model avail able.  At th e same time, no more robust model 
of executive power exists; Quirin represents the high-
water ma rk of military power to try enemy co mbatants for 
war c r imes. 

The classic treatise penned by Colonel Wi lliam Win
throp, who m we have called “the  ‘Blackston e of Military 
Law,’ ” Reid v. Covert, 354 U. S. 1, 19, n. 38 (1957) (plural
ity opinion), describes at leas t four preconditions for exer
cise of jurisdiction by a  tribunal of the type convened to try 
Hamdan. First, “[a] military commission, (except where 
otherwise authorized by stat ute), can legally assume 
jurisdiction only of offenses committed with in the field of 
the command of the c onvening commander.”  Winthrop
836. The “field of command” i n th ese circumstances means 
the “t heatre of war. ”  Ibid.  Second, the offense charged 
“must  have been committed within the period of the
war.” 28 Id., at 837. No jurisdiction exists to try offenses
“committed  either before or after the war.” Ibid.  Third, a 
military co mmission n ot establish ed pursuan t to martia l 

—————— 
28 If t he commission is established purs uant to mart ial la w or milit ary

govern ment , i ts jur isdiction  extends to offenses committ ed with in  “th e
exercise of militar y govern ment  or mar t ial law .”  Win throp 837. 
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law or an occupation may t ry only “[i]ndivi duals of th e 
enemy’s army who ha ve been guil ty of illegitimate warfa re 
or other off ences in violation of  the laws of  war” and mem
bers of one’s own army “who, in time of war, become 
chargeable with cri mes or offences not cognizable, or 
triable, by the crimin al courts o r  under  th e Articles of 
war.” Id., at 838.  Finally, a law-of-war co mmission h as
jurisdiction to try  only two kinds of offense: “Violations of
the laws and usages of war cogn izable by military trib u
nals only,” and “[b]rea ches of military orders or regula
tions for which offenders are not legally tri able by court-
martial under the Artic les of war.”  Id., at 839.29 

All parties agree that Colonel Wi nthrop’s tre atise accu
rately describes the common law governing military co m
missions,  and that the jurisdictional limitati ons he iden ti
fies were incorporated  in Article  of War 15 and, later, 
Article 21 o f the UCM J.  It also is undisputed that Ham
dan’s commission lacks jurisdictio n to tr y hi m unless the
charge “pr operly set[s] forth,  not only the details of the 
act charg ed, but  th e circumstances confer ring jurisdic
tion.” Id., at 842 (emphasis in original).  The question  is 
whether th e preconditions designed to ensure that a  mili
tary necessity exists to justify the use of this extraordi
nary tribun al have been satisfied here. 

The charge against Ha mdan, described in detail in Part 
I, supra, alleges a conspiracy extending over a number of 
years, from 1996 to November 2001. 30  All but two months 
—————— 

29 Wint hrop adds as a fift h, albeit not -always-complied-with, crit erion
th at “th e trial must be had with in  th e theatr e of war  . . . ; th at, if h eld 
elsewhere, and where t he civil court s are open and availab le, the 
proceedings and sentence will be coram non judice.” Id., at 836.  The 
Govern ment  does not assert th at Guantan amo Bay is a th eater  of war ,
but in stead suggests th at n eith er  Washin gton, D. C., in 1942 nor  the 
Philippin es in  1945 qual ifie d as a “war  zone” eith er.  Brief for  Respon
dents 27; cf. Quirin, 317 U. S. 1; In re Yamashita, 327 U. S. 1 (1946).

30 The element s of this conspiracy charge have been defined not  by
Congress but by the President . See Milit ary Commis sion Ins t ruct ion 
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of that more than 5-year-long period preceded the attacks
of September 11, 2001, and the en actment of the AUMF—
the Act of Congress on whic h the Government relies for
exercise of its war  powers and  thus for its  authority to 
convene military com missions.31  Neither th e purporte d 

—————— 

No. 2, 32 CFR §11.6 (2005). 
31 JUSTI CE THOM AS would tr eat Osama bin Laden’s 1996 declaration  of 

jihad against America ns as the incept ion of the war.  See post, at 7–10 
(dissent ing opinion).  But  even the Government  does not  go so far;
alth ough th e Un ited Sta tes had for some time pr ior  to th e attacks of 
September 11, 2001, been aggressively pu rsuing a l Qaeda, neit her in
the chargin g document  nor  in submissions before t his Court  has the 
Govern ment asserted that t he President’s war powers were activ ated 
pr ior  to September 11, 2001.  Cf. Br ief for  Respondents 25 (descr ibin g
th e events of September 11, 2001, as “an act of w ar” th at “tr iggered a
r ight to deploy  militar y forces abroad to defend th e United Sta tes by
combatin g al Qaeda”).  JUSTI CE THOMAS ’ furt her argument  that  the 
AUM F is “backw ard lookin g” and th erefore auth orizes trial by military 
commission of crimes that occurred prio r  to the incept ion of wa r is
in supportable.  See post, at  8, n. 3.  If n oth in g else, Ar tic le 21 of th e 
UCMJ  requires that  the President  comply wit h the law of wa r in his 
use of milit ary commissions.  As explained in t he text , the law of war 
permits trial o nly of  offenses “committe d within the period of the  war.” 
Win throp 837; see also Quirin, 317 U. S., at  28–29 (observing th at law -
of-war militar y commissions may be used to try “those e nemies who in 
their attempt to thwart or impede our military effort have viola ted the 
law of war”  (emphasis added)).  The sources that JUSTI CE THOMAS  relies 
on to suggest otherwise simply  do not support  his position .  Colonel 
Green’s short exegesis on milit ary commis sions cites Ho wland for the 
proposition that “[o]ffenses committed before a formal declaration of 
war or before the m� ���.���� ���.�� Tm
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There is no suggestion that Congress has, in exercise of 
its constitutional authority to “define and punish . . . 
Offences against the Law of Nations,” U. S. Const., Art. I, 
§8, cl. 10, positively identified “conspiracy”  as a war 
crime. 33  As we explained in Quirin, that is not necessarily 
fatal to the Government’s claim of authority to tr y t he 
alleged offense by mil i tary commission; Congress, through 
Article 21 of the UC MJ, has “incorporated  by reference” 
the common law of war, which  may render triable by
military co mmission c ertain offenses not defi ned by stat
ute. 317 U. S., at 30.  When, however, neither the el e
ments of th e offense nor the range of p ermis sible pun ish
ments is defined by statute or  treaty, the precedent must 
be plain an d unambiguous.  To demand any less would be 
to risk concentrating i n military hands a degree of adjudi
cative and punitive power in ex cess of that contemplate d
either by statute or by the Constitution.  Cf. Loving v. 
United States, 517 U. S. 748, 771 (1996) (acknowledging
th at Congress “may not delegate th e power to make laws”); 
Reid, 354 U. S., at 23–24 (“The Fou nders envisioned th e
arm y as a necessary inst itut ion, but one dangerous to l ib
erty if n ot confi ned wi thin i ts essential b ounds”); The Feder
alis t No. 47, p. 324 (J. Cooke ed. 1961) (J. M adison) (“The
accumulat ion of all powers legislat ive, executive and judici

—————— 

were secured purs uant  to specific prov isions of the Char ter of t he 
In ter nation al Militar y Tr ibu nal th at  permitted in dictment  of in div idual
organiza t ion members following conviction s of the organization s them
selves.  See Arts. 9 and 10, in  1 Tr ial of th e Major War  Cr imin als 
Before the International Military Trib unal 12 ( 1947).  The initial plan
to use organization s’ conviction s as predicates for  mass indiv idual tr ial s
ultima tely  was abandoned.  See T. Taylor, An atomy  of th e Nuremberg 
Tr ials: A Per sonal M emoir  584–585, 638 (1992). 

33 Cf. 10 U. S. C. §904 (makin g tr iable by  militar y commiss ion th e 
crime of aidin g the enemy); §906 (same for spying); War Crimes Act of
1996, 18 U. S. C. §2441 (2000 ed. and Supp. III) (li stin g war crimes); 
Foreign Opera t ions, Export Fina ncing, and Related Appropria t ions Act ,
1998, §583, 111 Stat . 2436 (same). 
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ary in  the same hands . . . may justl y be pronounced th e
very defi ni ti on of tyra nny”).34 

This high standard was met in Quirin; the violation 
there alleged was, by “ universal agreement and practice ”
both in this  country an d internatio nally, recognized as an 
offense against the law of war.  317 U. S., at 30; see id., at 
35–36 (“This precept of the law of war has been so recog
nized in pr actice both here and abroad, and has so gener
ally been accepted as valid by authorities on international
law that we  think it must be regarded as a rule or princi
ple of the la w of war  recognized by this Go vernment by it s 
enactment of the Fifteenth Articl e of War” (footnote omit
ted)). Alth ough the p icture argu ably was less clear in 
Yamashita, compare 327 U. S., at 16 (stating that th e
provisions of the Fou rth Hague Convention of 1907,  36
Stat. 2306, “plainly” re quired the defendant to control the 
troops under his command), with 327 U. S., at 35 (Mur
phy, J., dissenting), the disagreement between the major
ity and the dissenters i n that case concerned whether th e 
historic and textual evi dence consti tuted clear  precedent—
not whethe r clear p recedent was required to justify tria l
by law-of-war military commission. 

At a minimum, the Go vernment must make  a substan
tial showing tha t  the crime for which it  seeks to try a 

—————— 
34 While th e common law  necessar ily  is “evolution ary in  natu re,” post, 

at 13 (THOMAS , J., dissent ing), even in j uris dict ions where common la w 
cr imes are stil l par t  of th e penal fr amework, an  act does not become a
crime wit hout it s founda t ions having  been firmly es tablis hed in prec e
dent. See, e.g., R. v. Rimmington, [2006] 2 All E. R . 257, 275–279 
(House of Lords); id., at 279 (while “some degree of vagueness is inevi
table  and development of  th e law is a recognised feature of common law
court s, . . . the law-making funct ion of t he courts must  remain wit h

mmon
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20 “offenses against the laws and usages of war” “pass ed 
upon and punished by military commission s.”  Howlan d 
1071. But while the records of cases that Howland ci tes 
following hi s list of  offenses against the law of war suppor t
inclusion of  the other offenses men t ioned, they provide no
support for the inclusion of conspiracy as a violation of the
law of war.  See ibid. (citing Record Book s of the Judge
Advocate General Office, R. 2, 144 ; R. 3, 401, 589, 649; R. 
4, 320; R. 5, 36, 590; R. 6, 20; R. 7, 413; R. 8, 529; R. 9, 
149, 202, 225, 481, 524, 535; R. 10, 567; R. 11, 473, 513; R. 
13, 125, 675; R. 16, 446; R. 21, 101, 280).  Winthrop, ap
parently re cognizing as much, excludes conspiracy of any 
kind from his own list of offenses  against th e law of wa r. 
See Winthrop 839–840.

Winthrop does, unsurprisingly, include “criminal con
spiracies” in his l ist of “[c]rimes and statutory offenses
cognizable by State or U. S. courts ” and triabl e by martial 
law or military govern ment commission. See id., at 839. 
And, in a footnote, he cites several Civil War examples of
“conspiracies of this class, or of the first and second classes 
combined.” Id., at 839, n. 5 (emphasis added).  The Gov
ernment relies on this footnote for its contention that 
conspiracy was triable both as an ordinary cri me (a crime 
of the “first class”) and, independently, as a war crime ( a
crime of th e “second class”).  But the footn ote will not 
support the  weight the Government places on it. 

As we have seen, the military commission s convened 
during the Civil War functioned at once as martial law or 
military go vernment tribunals and as law-of-war commis
sions. See n. 27, supra. Accordingly, they r egularly tried 
war crimes  and ordinary crimes  together.  Indeed, as 
Howland o bserves, “[n]ot infrequently the  crime, a s 
charged and found, wa s a combination of the two species of
offenses.” Howland 1071; see al so Davis 310, n. 2; Win
throp 842. The example he gives is “ ‘murder in violatio n 
of the laws  of war. ’ ”  Howland 1071–1072.  Winthrop’s 
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conspiracy “of the first and second classes combined” is,
like Howland’s example, best understood as a species of 
compound offense of th e type tried by the hyb r id military 
commissions of the Civil War. It is not a stand-alon e 
offense against the law of war. Winthrop confirms this
understanding later i n his discu ssion, when he empha
sizes that “ overt acts” constituting war c r imes are the only
proper subject at leas t of those military tri bunals not 
convened to stand in fo r local courts.  Winthrop 841, and
nn. 22, 23 (emphasis  in original) (citing W. Finlason, 
Martial Law 130 (1867)).

JUSTICE THOMA S cites as evidence that  conspiracy is a
recognized violation of the law of war the C ivil War in
dictment a gainst Hen ry Wirz,  which char ged the defen
dant with  “ ‘[m]alicio usly, willfully, and tra i torously . . . 
combining, confederating, and con spiring [with others] to
injure the health and destroy th e lives of soldiers in t he 
military service of the United States . . . to the end th at
the armies of the United States might be weak ened and 
impaired, in violation  of the laws and customs of war.’ ”  
Post, at 24–25 (dissenti ng opinion) (quoting H. R. Doc. No. 
314, 55th Cong., 3d Sess., 785 (1865); emphasis deleted). 
As shown by the specification supporting that charge, 
however, Wirz was alleged to have personally committed a 
number of atrocities against his victims, including tortu re, 
injection of prisoners with poison, and use of “ferocious 
and bloodthirsty dogs ” to “seize, tear, mangl e, and maim
the bodies and limbs” of prisoners , many of whom died a s
a result. Id., at 789–790.  Crucially, Judge Advocate
General Ho lt determin ed that on e of Wirz’s  alleged co
conspirator s, R. B. Winder, should not be tried  by military 
commission because there was as yet insufficient evidence
of his own personal involvement in the atroci ties: “[I]n the
case of R. B. Winder, while the evidence at the trial of Wirz 
was deemed by the court to implicate him in the conspiracy
against the lives of all Federal prisoners in rebel hands, no 
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such specific overt acts of violation of the laws of war are 
as yet fixe d upon hi m as to make it expedient to prefer 
formal charges and bring him to trial.” Id., at 783 (em
phases added).37 

Finally, international sources confirm that the crime 
charged here is not a recogniz ed violation o f the law of 
war. 38  As observed above, see supra, at 40, none of the 
major treat ies governing the la w of war iden tifies conspir
acy as a violation th ereof.  And the only “conspiracy” 
crimes that have been  recognized by international war 
crimes trib unals (whose jurisdi ction often extends beyond 
war crimes proper to c r imes against humanity and crime s
against the peace) are conspira cy to commit genocide and
common plan to wa ge aggressive war,  whic h is a crim e
against the peace and requires for its commission actual
participatio n in a “con crete plan t o wage war .”  1 Tr ial of 

—————— 
37 The other example s JUSTI CE THOMAS offers are no more availing. 

The Civil War indict ment against Rober t  Louden, cit ed post, at 25, 
alleged a conspira cy, but  not  one in viola t ion of the law of war.  See War 
Dept., General Cour t  Martia l Order  No. 41, p. 20 (1864).  A separate 
charge of “ ‘[t ]ransgression of the laws and customs of war’ ” made no
ment ion of conspira cy.  Id., at  17.  The charge against Lenger Grenf el 
and others for conspiring t o release rebel pris oners held in  Chicago only
supports the observation , made in th e text , th at th e Civi l  War  tr ibunals
often charged hybr id cr imes mixing element s of crimes ordina rily
triable in civilian courts (like treason)  and violations of the law of war. 
Judge Advocate General Holt , in recommending t hat  Grenfel’s  death
sent ence be upheld (it  was in fa ct commut ed by President ial  decree, see 
H. R. Doc. No. 314, at 725), explaine d that the accused “ united himself
with  tr aitor s and malefactors for th e overth row of our Republic  in  th e
interest of slavery.” Id., at 689. 

38 The Court  in Quirin “assume[d] th at  th ere are acts regarded in
other count rie s, or by some writ e

 ame writt i n



49 Cite as: 548 U. S. ____ (2006) 

Opinion of t he Court 

an offense that “by the law  of war may be tr ied 
by military commissio[n].”  10 U. S. C. §821.  None of th e 
overt acts a lleged to have been committed in furtheranc e 
of the agreement is itse lf a war crime, or even  necessarily 
occurred during time o f, or in a t heater of, war.  Any ur
gent need for impositi on or execut ion of jud gment is u t
terly belied by the record; Ham dan was arrested in N o
vember 2001 and he  was not charged until mid-2004. 
These simply are not t he circumstances in w hich, by any 
stretch of the historical evidence or this Court’ s prece
dents, a military commission  established b y Executive
Order unde r  the authority of Artic le 21 of the UCMJ may
lawfully try a person and subject him to punishment. 

VI 

Whether or not the Government has charge d Hamda n
with an off ense against the la w of war cognizable by mili
tary commission, the commission lacks power  to proceed.
The UCMJ  conditions the Pr esident’s use of military 
commissions on compliance not only with th e American 
common law of war,  but also wit h the rest of the UC MJ 
itself, ins ofar as appli cable, and with the “rules and pr e
cepts of th e law of n ations,” Quirin , 317 U. S., at 28— 
including, inter alia , the four Geneva Conventions signed
in 1949. See Yamashi ta, 327 U. S., at 20–21, 23–24.  The 
procedures that the Government h as decreed will govern
Hamdan’ s trial by commission vio late these la ws. 

A 

The commission’ s procedures are set forth in Commis
sion Order  No. 1, which was am ended most recently on 

—————— 


terrorism is therefore wide  of the mark.  See post, at  8, n. 3; 28–30.

That conspir acy is not a v iolation  of th e law of war  tr iable by mi lit ary

commission does not  mean the Govern ment  may not , for example,

prosecute by court -mar t ial or in federa l court  those caught  “plot t ing

ter ror ist atr ocities like th e bombin g of th e Khobar  Towers.”  Post, at 29. 
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August 31, 2005—after Hamdan ’s trial had al ready begun. 
Every commission established p ursuant to Commissi on 
Order No. 1 must have a presiding officer and at leas t 
three other members, all of whom must be commissioned 
officers. §4(A)(1). The presidin g officer’s job is to rule on 
questions of law and other evidentiary and i nterlocutory 
issues; the other members make findings and, if applica
ble, sentencing decisions.  §4(A)(5). The accused is enti
tled to appointed milit ary counsel and may hire civilian
counsel at his own ex pense so long as such counsel is a
U. S. citizen with secu rity clearance “at the level SEC RET
or higher.” §§4(C)(2)–(3).

The accused also is entitled to a  copy of th e charge(s)
against him, both in English a nd his own  language (if 
different), to a presumption of innocence, and to certain
other right s typically  afforded criminal d efendants in
civilian courts and courts-marti al.   See §§5(A)–(P).  These 
rights are s ubject, how ever, to one glaring condition: The
accused and his civilian counsel may be e xcluded from, 
and precluded from ever le arni ng what e vidence was
presented during, any part of the  proceeding that either 
the Appointing Author ity or the presiding officer decides 
to “close.” Grounds for such closure “include the protec
tion of information classified or classifiable . . . ; informa
tion protected by law or rule  from unauthorized disclosure; 
the physical safety of parti cipants in Commiss ion proceed
ings, including prospective witnesses; intellig ence and law 
enforcement sources, methods, or acti vities; and other 
national security inter ests.”  §6(B)(3).42  Appointed mili
tary defense counsel must be privy to these closed ses
sions, but may, at th e presiding officer’s discretion, be 
forbidden to reveal to his or her client wha t  took plac e 
therein. Ibi d. 

—————— 
42 The accused also may be excluded from the proceedings if he “en

gages in dis rupt ive conduct .”  §5(K). 
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Another striking feat ure of the rules governing Ham
dan’s commission is th at they permit the admission of any
evidence that, in the opinion of the presiding officer, 
“would have probative value to a reasonable person.”
§6(D)(1). Under this test, not only is testimon ial hearsay 
and evidence obtained through coercion fully admissible,
but neither live testimony nor witnesses’ written sta te
ments need be sworn. See §§6(D)(2)(b), (3).  Moreover, the 
accused and his civilian counsel may be denied access to
evidence in the form of “protecte d information” (whic h
includes classified inf ormation as well as “information 
protected b y law or rul e from unauthorized disclosure” and 
“information concerning other nati onal security interests, ”
§§6(B)(3), 6(D)(5)(a)(v)), so long as the presiding officer 
concludes that the evi dence is “probative” u nder §6(D)(1) 
and that its admission without t he accused’s knowledge 
would not “result in the denial  of a full an d fair trial.” 
§6(D)(5)(b).43  Finally, a presiding officer’s determination
that evidence “would not have probative value to a rea
sonable person” may b e overridden by a maj ority of the 
other commission m embers.  §6(D)(1).

Once all the  evidence is in, the commission members (not
inclu din g the pre sidi ng offi cer) m ust vote on the accused’s 
guil t.  A two-thi rds vote will s uffice for both a verdi ct of 
guil ty an d for i mpositi on of any sentence not in cludin g
death (the i mposition o f which requires a unanimous vote). 
§6(F). Any appeal is taken to a three-member review
panel composed of mil i tary officers and desig nated by the
Secretary of Defense, only one member of which need have 

—————— 
43 As the Dist rict  Court  observed, t his section apparently permit s 

reception of t est imony from a  confident ial  informa nt  in circums tances 
where “Hamdan will not be  permitted to hear the testi mony, see the
wit ness’s face, or learn his name.  If t he government  has informa tion 
developed by inter rogation  of witn esses in Afghanistan  or  elsewhere, it 
can offer such evidence in transcript  form, or even as summaries of
tr anscr ipts.”  344 F. Supp. 2d 152, 168 (DC 2004). 
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experience as a judge. §6(H)(4).  The revi ew panel is
directed to “disregard any varianc e from procedures speci
fied in this 
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shita’s (and Hamdan ’s) position, 47 and the Thi rd Geneva 
Convention of 1949 extended pris oner-of-war protection s 
to individuals tried for cri mes committed before their 
capture. See 3 Int’ l Comm. of Red Cross,48 Commentary:
Geneva Convention Relative to the Treatment of Prisoners 
of War 413 (1960) (hereinafter GCIII Commentary) (ex
plaining that Arti cle 85, which extends the Convention’s
protections to “[p]risoners of war prosecuted under the
laws of the  Detaining Power for acts commi tted p r ior t o
capture,” w as adopted in respon se to judicial interpreta
tions of  the 1929 Conv ention, incl uding this Court’s deci
sion in Yamashita ). The most n otorious exception to t he 
principle of uniformity, then, has been stripped of its
precedential value.

The uniformity princi ple is not a n inflexible one; it does 
not preclude all departures from the procedures dictated 
for use by courts-ma rtial.  But any departure must be 
tailored to the exigency that necessitates it.  See Winthrop
835, n. 81. That understanding is reflected in Article 36 o f
the UCMJ, which provides: 

—————— 
47 Ar tic le 2 of the UCM J now reads: 
“(a) Th e follow ing persons are subject to [th e UCM J]: 

“(9) Prisoners of war in custo dy of the arme d forces. 

“(12) Subject t o any tr eaty or agreement to w hich th e United St ates is
or may be a par ty or to any accepted r ule of inter nation al law , persons 
with in  an area leased by or otherwise reserved or acqui red for the use
of th e United State s which is under th e control of th e Secretar y con
cerned and wh ich is outside th e United Sta tes and outside th e Com
monwealth  of Puerto Rico, Guam, and th e Vir gin  Islan ds.”  10 U. S. C. 
§802(a). 

Guant anamo Bay is such a leased area.  See Rasul v. Bush, 542 U. S. 
466, 471 (2004). 

48 The In tern ation al Commi tt ee of the Red Cross is refer red to by 
name in  several pr ovision s of th e 1949 Geneva Convention s and is th e
body th at  drafted and publi shed th e official  commentar y to th e Conven
tion s.  Though not bin din g law , th e commentar y is, as the par t ies 
recognize, relevant  in int erp ret ing t he Convent ions’ provisions. 
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“(a) The procedure, including modes of proof, in
cases before courts-martial, courts of inquiry, military 
commissions, and other military tribunals may be 
prescribed by the P resident by regulations which
shall, s o far as he considers practicable, apply the 
principles of law and the rules of  evidence generally
recognized in the trial of criminal cases in the United 
States distr ict courts, but which may not be contrar y
to or inconsistent with this chapter .

“(b) All rules and regulations made under this arti
cle shall  be uniform ins ofar as practicable and shall b e
reported to Congress.” 70A Stat. 5 0. 

Article 36 places two restrictions on the President’s
power to pr omulgate rules of procedure for courts-martia l
and military commissi ons alike. First, no procedural rule 
he adopts may be “contrary  to or  inconsistent with ” th e 
UCMJ—ho wever practical it may seem.  Second, the rule s 
adopted must be “uniform insofar as practica ble.”  That i s, 
the rules a pplied to military commissions must be the 
same as those applied to courts-martial unless such uni
formity pro ves impracticable. 

Hamdan argues that Commission Order No. 1 violates 
both of these restrictions; he maintains that the proce
dures described in the Commissi on Order are  inconsistent 
with the U CMJ and t hat the Government has offered no 
explanation for their d eviation from the procedures gov
erning courts-martial, which are s et forth in the Manual
for Courts-Martial, United States (2005 ed. ) (Manual f or 
Courts-Martial). Among the i nconsistencies Hamdan 
identifies i s that between §6 of  the Commission Order, 
which permits exclusion of the accused from proceedings 
and denial  of his  access to evidence in cer tain circum
stances, and the UCM J’s requirement that “[a]ll . . . pro
ceedings” other than votes and deliberation s by courts-
martial “shall be made a part of the record and shall be in 
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the presence of the accused.”  10 U. S. C. A. §839(c) (Supp. 
2006). Hamdan also observes that the Com mission Orde r 
dispenses with virtuall y all evidentiary rules applicable in 
courts-mart ial. 

The Government has three responses. First, it argues,
only 9 of the UCMJ’ s 158 Arti cles—the ones that expressly 
mention “military commissions” 49—actually apply to com
missions, and Commission Order No. 1 sets forth no pro
cedure that  is “contrar y to or inc onsistent with” those 9 
provisions.  Second, the Government contends, milita ry 
commissions would be of no use if the President were 
hamstrung by those provisions of the UCMJ that govern
courts-mart ial.  Finally, the President’s determination
that “the danger to the safety of the United States and the
nature of in ternational terrorism” renders it i mpracticabl e
“to apply in military commissions  . . . the prin ciples of law 
and rules of evidence generally r ecognized in the trial of 
criminal ca ses in the United S tates district  courts,”  No
vember 13 Order §1(f),  is, in the Government’s view, ex
planation enough for any deviati on from court-martia l
procedures. See Brief for Respondents 43–47, and n. 22. 
—————— 

49 Aside fr om Ar tic les 21 and 36, discussed at len gth  in  the text , th e 
other seven Articles that ex pressly reference military c ommissions ar e: 
(1) 28 (requiring appointment of repo rt ers and int erp ret ers); (2) 47
(makin g it a cr ime to r efuse to appear  or testify  “before a cour t -mar tial,
milit ary commiss ion, cour t of inquiry, or any ot her milit ary court or 
board”); (3) 48 (allow ing a “cour t -mar tia l , provost cour t, or  militar y
commission”  to punis h a person for contempt ); (4) 49(d) (permit t ing
admi ssion in to evidence of a “du ly auth enti cated deposit ion taken  upon
reasonable notice to the other part ies” only if “ad missible under th e 
rules of evidence” and only if t he wit ness is otherwis e unavaila ble); (5) 
50 (permit t ing admission into evidence of r ecords of court s of inq uiry “ i f
otherwis e admissible under t he rules of evidence,” and if cert ain other 
requirements are met); (6) 104 (pro viding that a person accused of 
aiding t he enemy may be sentenced to death or other punis hment  by 
milit ary commiss ion or cour t -mar tial); an d (7) 106 (mandat ing the 
death penal ty for spies convicted before military commission or court-
martia l). 
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Hamdan h as the better of this  argument.  Without 
reaching th e question whether an y provision of Commis
sion Order  No. 1 is strictly “contrar y to or  inconsistent 
with” other  provisions of the UCM J, we conclude that th e
“practicability” determ ination the President has made is
insufficient  to justify variances from the procedures gov
erning courts-martial. Subsection (b) of Article 36 was
added after

variances fr5oe
BT702r
vaTw 8.9829 0 0 9 263.0404 642elr6ae3 we concl
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neither of the other gr ounds the Court of A ppeals gave for 
its decision is persuasive. 

i 

The Court of Appeals relied on Johnson v. Eisentra ger ,
339 U. S. 763 (1950), to hold that Hamdan  could not in
voke the Geneva Convention s to challenge the Govern
ment’s plan to prosecute him in  accordance with Commis
sion Order No. 1.  Ei sentra ger involved a cha llenge by 21
German nationals to t heir 1945 convictions for war crim es 
by a military tribunal convened in Nanking, China, and t o
their subsequent imprisonment in occupied Germany.  The 
petitioners argued, inter alia , tha t  the 1929 Geneva Con
vention rendered illegal some of t he procedures employed 
during their trials, which they said deviated impermissi
bly from the procedures used by courts-martial to try
American soldiers. See id. , at 789.  We rejected that claim 
on the merits because the petit ioners (unl ik e Hamdan 
here) had failed to identify any prejudicial disparity “be
tween the Commission that tried [them] and those t hat 
would try an offendin g soldier of  the American forces of
like rank,” and in any event could claim no protection,
under the 1929 Convention, during trials for crimes that 
occurred before their confinement as prisoner s of war.  Id ., 
at 790.56 

Buried in a footnote of the opinion, however, is this 
curious stat ement suggesting that the Court l acked power
even to consider the merits of the Gene va Convention 
argument: 
—————— 

Geneva Convent ion challeng e is not  yet “r ipe” because he has yet to be
sent enced.  See post, at 43–45.  Th is is really  just  a species of th e 
abstention argument we have already rejected.  See Part III, supra. 
The t ext  of the Geneva Convent ions does not  direct  an accused to wait 
until sentence is impo sed to challenge the legality of th e tribunal tha t
is to tr y him. 

56 As explained i n Part VI–C, supra , that  is no longer  t rue under t he 
1949 Convention s. 
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“We are not holding that these prisoners have no right
which the military authorities are bound to respect. 
The United States, by the Geneva Conventio n of Ju ly 
27, 1929, 47 Stat. 2021, concluded with forty-six other 
countries, including th e German Reich, an agreement 
upon the treatment to be accorded captives. These 
prisoners claim to be and are entitled to its protection.
It is, however, the obvious scheme of the Agreement
that respon sibility for observance and enforcement of 
these rights is upon political and military authorities.
Rights of alien enemies are vindi cated under it only 
through protests and intervention of protecting pow
ers as the rights of our citizens against foreign gov
ernments are vindicated only by Presidential inter
vention.” Id. , at 789, n. 14. 

The Court o f Appeals, on the stren gth of this f ootnote, held 
that “the 1 949 Geneva Conventi on does not confer upon
Hamdan a right to enforce its pro visions in court.”  415 
F. 3d, at 40. 

Whatever else m ight be said a bout the Eisentra ger 
footnote, it does not c ontrol this case.  We may assume
that “the obvious scheme” of the 1949 Conventions  is 
identical in  all rel evant respects to that of th e 1929 Con
vention, 57 and even that that sche me would, absent some 
other provision of law, preclude Hamdan’ s invocation of 
the Convention’s provisions a s an independent source of
law binding the Government’s actions and furnishing 
petitioner with any e nforceable right. 58  For, r egardless of 
—————— 

57 But see, e.g., 4 Int’l Co mm. of Red Cross, Commentary: Geneva
Convention R elative to the Protecti on of Civilian Persons in Time of 
War 21 (1958) (hereinafter GCIV Commentar y) (th e 1949 Geneva 
Convention s were wr i tten  “fir st and foremost to protect in div iduals, 
and not to ser ve State interests ”); GCIII Commentary 91 (“I t  was not 
. . . unt il th e Convention s of 1949 . . . th at th e existence of ‘r ights’ 
conferred in p r isoners of war was affirmed”). 

58 But see generally Brie f for Louis Henk in et al. as Amici Curiae;  1 
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the nature of the right s conferred on Hamda n, cf. Uni ted 
States v. Rauscher , 119 U. S. 407 (1886), they are, as the 
Government does not dispute, part of the law of war.  See 
Hamdi, 542 U. S., at 520–521 (plurality opinion).  And 
compliance with the law of war  is the condition upon 
which the authority set  forth in Ar ticle 21 is granted. 

ii 

For the Cou rt of Appeals, acknowle dgment of that condi
tion was no bar to Hamdan’s tria l  by commission. As an 
alternative to its holding that Ha mdan could not invoke
the Geneva Conventions at all, the Court of Appeals con
cluded that the Conventions did not in any event apply to
the armed conflict dur ing which Hamdan was captured.
The court accepted the Executive ’s assertions that Ham
dan was captured in connection with the United States’ 
war with  al Qaeda and that  that war is distinct f rom th e 
war with th e Taliban i n Afghani stan.  It further reasoned 
that the war with  al Qaeda evades the reach of the Geneva 
Conventions. See 415 F. 3d, at 41–42. We, like Jud ge
Williams,  disagree with the latter conclusion.

The conflict with al Qa eda is not, according t o the Gov
ernment, a conflict to which the full protections afforded
detainees under the  1949 Geneva Conventions apply 
because Article 2 of  those Conventions (which appears i n
all four Co nventions) renders the full protections applic a
ble only to “ all cases of declared war or of any other armed 
conflict whi ch may a r ise between two or more  of the Hig h
Contractin g Parties.”  6 U. S. T., at 3318. 59  Since Hamdan 
—————— 

Int ’l Comm. for t he Red Cross, Commentar ym

41p1iTT0 1T
BTt750 10.98 446.0569 296.0569 296.0569 296.0569 296.0569tGS9
8.98292236433
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iii 
Common Article 3, then, is appl icable here and, as

indicated a bove, requires that Hamdan be tried by a 
“regularly c onstituted court affo rding all the judicial guar
antees which are recognized as in dispensable by civilized 
peoples.” 6 U. S. T., at 3320 (Art. 3, ¶1(d)).  While t he 
term “regul arly constit uted court” is not specifically de
fined in either Common Article 3 or its accompanying 
commentary, other sources disc lose its core meaning.  The 
commentary accompa nying a provision of  the Fourth 
Geneva Convention, for example, defines “ ‘regularly con
stituted’ ” tribunals to include “ordinary mil i tary courts” 
and “definitely exclud[e] all special tribunals.” GCIV 
Commentary 340 (defin ing the te rm “properly constituted” 
in Article 66, which th e commentary t reats as identical to
“regularly c onstituted”) ;64 see also Yamashita , 327 U. S., 
at 44 (Rutl edge, J., dissenting) (describing military com
mission as a court “specially  constituted for a particula r
trial”). And one of th e Red Cross’ own treatises defin es 
“regularly c onstituted court” as  used in Common Article 3 
to mean “established a nd organi zed in accordance with the
laws and procedures already in force in a country.” Int’l 
Comm. of Red Cross, 1 Customary International Humani
tarian Law 355 (2005); see als o GCIV Com mentary 34 0
(observing that “ordin ary m ilitary courts ” will “be set up 
in accordance with the recognized principles governing the
administration of justice”).

The Government offers only a cursory defense of Ham
dan’s military commis sion in ligh t  of Common Article 3. 
See Brief f or Respondents 49–50.  As JUSTICE KENN EDY 

explains, that defense f ails because “[t]he regular military 
courts in our system ar e the courts -martial established by 

—————— 
64 The commentary’s assumpt ion th at th e terms “pr operly consti tu ted”

and “r egular ly  const itu ted” are inter changeable is beyond reproach; th e
French ver sion of Ar t icle 66, which is equally authorit ative, u ses the 
ter m “r égulièr ement consti tu és” in place of “properly consti tu ted.” 
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congressional statutes.” Post, at 8 (opinion concurring i n 
part). At a minimu m, a mi litary commission “can be 
‘regularly constituted’ by the standards of our military 
justice system only if some practical need explains devia
tions from court-marti al practice. ” Post, at 10. As we 
have explained, see Part VI–C, supra, no such need has 
been demonstrated her e.65 

iv 

Inextricably intert wined with th e question of regul ar
constitution is the  evaluation of th e procedures governing 
the tribun al and wh ether they  afford “al l  the judic ial 
guarantees which a re recognized as indispensable by 
civilized peoples.” 6 U. S. T., at 3 320 (Art. 3, ¶1(d)).  Like 
the phrase “regularly c onstitute d court,” this phrase is not 
defined in the text of  the Geneva Conventions.  But it 
must be understood to incorporate at least the barest of
those trial protections that have been recognized by cus
tomary international law. Many of these are described in
Article 75 o f Protocol I to the Geneva Conventi ons of 1949, 
adopted in 1977 (Protocol I). Although the United States
declined to ratify Protocol I, its objections were not to
Article 75 thereof.  Indeed, it appears that the Govern
ment “rega rd[s] the p rovisions of Article 75 as an articula
tion of safeguards to which all persons in the hands of an
enemy are entitled.”  Taft, The Law of A rmed Conflict 
After 9/11: Some Salient Features, 28 Yale J.  Int’l L. 319, 
322 (2003). Among the  rights set forth in Arti cle 75 is the 
“right  to be tried in [one’s] presence.”  Protocol I, Art . 
75(4)(e).66 

—————— 
65 Furt her evide nce of this t r ibunal’s irregul ar const i tut ion is the fact

th at its r ules and pr ocedures are subject to change midtr ia l, at th e
whim of the Executive. See Commission Order No. 1 , §11 (providin g
th at th e Secretar y of Defense may change the governin g ru les “fr om
time to ti me”). 

66 Other int erna t ional in st rument s to which t he Unit ed States is a 
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may be of extraordinary import ance is resolved by ordi
nary rules. The rules of most relevance here are those 
pertaining to the authority of  Congress and the interpre
tation of its enactments. 

It seems appropriate to recite these rather fundamental
points because the Court refers, as it should in its expo si
tion of the case, to the requirement  of the Geneva Conven
tions of  1949 that milit ary tribuna ls be “regularly consti
tuted” ante, at 69—a requirement that controls here, if for
no other reason, because Congress requires that military
commissions lik e the ones at issue conform t o the “law of 
war,” 10 U. S. C. §821.  Whatever the substance and con
tent of the term “re gularly co nstit uted” as in terpreted i n
this and an y later cases, there seems little doubt that  i t
relies upon the import ance of standards deli berated up on 
and chosen in advance of crisi s, under a syste m where the 
single power of the Executive is ch ecked by other constit u
tional mechanisms. All of which re turns us to the point of 
beginning—that dom estic statutes control this case.  If 
Congress, after due consideration, deems it ap propriate to
change the controlling statutes, in conformance with th e
Constitution and other  laws, it ha s the power  and preroga
tive to do so. 

I join the Court’s opinion, save Pa rts V and VI–D–iv.  To 
state my reasons for this reservation, and to show my
agreement with the remainder of the Court’s  analysis b y
identifying particular deficien cies in the military commis
sions at iss ue, this separate opinio n seems appropriate. 

I 

Trial by military commission raises separation-of
powers concerns of the highes t order.  Located within a 
single branch, these courts carr y the risk that offenses will 
be defined, prosecuted, and adjudicated b y executive 
officials wit hout independent review.  Cf. Loving v. United 
States, 517 U. S. 748, 756–758, 760 (1996).  Concentra t ion of 
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power pu ts personal li berty i n peril  of arbitrary a ctio n by
official s, an in cursion th e Consti tution’ s three-part syste m is 
designed to avoid.  I t is im perati ve, then, th at when mil i tary
trib unals are establis hed, fu ll a nd proper auth ori ty exists
for the Presidential dire ctive . 

The proper framework for assessing whether Executive
actions are authorized is the thr ee-part scheme used by
Justice Jackson in his opinion in Youngstown Sheet & Tube 
Co. v. Sawyer, 343 U. S. 579 (1952).  “When th e President 
acts pursuant to a n express or implie d authorizat ion of
Congress, hi s auth ori ty i s at i ts maximu m, for it inclu des all
that he possesses in hi s own r ight p lus all th at Congress can 
delegate.” Id., at 635.  “When the President acts in  absence 
of eit her a congressional  grant  or denial of auth ority , he can 
only re ly upon his own inde pendent powers, but there is a 
zone of twili ght in whi ch he and Congress may have concur
rent author ity, o r in whi ch i ts distribu tion i s uncertain .” 
Id., at  637.  And “[w]hen the Presi dent ta kes measures
in compat ibl e wi th the expressed or im plie d will of Congress,
his power is at  its  lowest ebb.” Ibid. 

In this case, as the Court observes, the President has 
acted in a f ield with a  history of congressional participa
tion and regulation. Ante, at 28–30, 55–57.  In the Uni
form Code of Military Justice (UCMJ), 10 U. S. C. §801 et 
seq., which Congress enacted, building on earlier statutes,
in 1950, see Act of May 5, 1950, ch. 169, 64 Stat. 107, and
later amended, see, e.g., Military Justice Act of 1968, 82
Stat. 1335, Congress has set forth  governing principles for 
military courts. The UCMJ as a whole establishes an 
intricate system of military ju st ice.  It authorizes courts -
martial in various forms, 10 U. S. C. §§816–820 (2000 ed. 
and Supp. I II); it regulates the organization and procedure 
of those courts, e.g., §§822–835, 851–854; it defines of
fenses, §§877–934, and rights  for the accused, e.g.,
§§827(b)–(c), 831, 844, 846, 855 (2000 ed.); and it provide s
mechanisms for appel late review, §§859–876b (2000 ed. 
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and Supp. III).  As explained bel ow, the statute furthe r
recognizes that special military commissions may be
convened to try war c r imes.  See infra, at 5–6; §821 (2000 
ed.). While these laws provide aut hority for certain forms
of military courts, the y also impose limitati ons, at lea st 
two of whic h control t his case.  If the President has ex
ceeded these limits, this becomes a case of conflict between 
Presidential and congressional action—a case within 
Justice Jackson’s third  category, not the second or first. 

One limit on the President’s authority is contained in
§836 of the UCMJ.  That section provides: 

“(a) Pretrial , trial, and post-trial procedures, including 
modes of proof, for cases arising under this chapte r
triable in courts-martial, militar y commissions and 
other milit ary tribuna ls, and proc edures for courts of 
inquiry, may be prescribed by the President by regu
lations which shall, so far as he co nsiders pra cticable,
apply the principles of law and the rules of evidence
generally recognized in the trial of criminal cases in
the United States dist r ict cour ts, but which may not
be contrary to or inconsis tent with this chapter . 
“(b) All rules and regulations made under this article
shall be un iform insof ar as practicable.”  10 U. S. C. 
§836 (2000 ed.). 

In this provision the statute allows the President to im
plement and build on the UCMJ’ s framework by adopting 
procedural regulations, subject to three requirements: (1)
Procedures for military courts  must conform to distri ct-
court rules insofar as the President “considers practic a
ble”; (2) the procedures  may not be contrar y to or inconsis
tent with  the provisions of the UCMJ; and (3) “insofar as 
practicable” all rules a nd regulati ons under §836 must be 
uniform, a requirement, as the Court poi nts out, th at 
indicates the rules mus t  be the same for milit ary commis
sions as for courts-martial unless such uniformity is im



5 Cite as: 548 U. S. ____ (2006) 

KENNEDY , J., concurrin g in p art 

practicable, ante, at 57, 59, and n. 50. 
As the Court fur ther instructs, ev en assuming the fir
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independen ce from the Executive is necessary to render a 
commission “regularly constitute d” by the stan dards of our 
Nation’ s system of justice.  And any suggestion of Execu
tive power to interfere with  an ongoing judicial process 
raises concerns about the proceedings’ fairn ess.  Again,
however, courts-martia l  provide the relevant benchmark.
Subject to constitutional limitations, see Ex parte Milligan,
4 Wall. 2 (1866), Congress has the power and responsibi lity
to determine the nec essity for military courts, and to
provide the jurisdiction and pr ocedures applicable to the m.  
The guidance Congress has provided with respect to 
courts-mart ial indicates the level  of independence and 
procedural rigor that Congress has deemed necessary, at
least as a general  matte r, in the mil itary context. 

At a minimum a mil i tary comm ission like the one at 
issue—a commission s pecially convened by the Preside nt 
to try specific persons without express congr essional au
thorization—can be “regularly  constituted”  by the st an
dards of our military justice syste m only if some practica l 
need explains deviations from court-martial  practi ce.  In 
this regard  the stand ard of Common Arti cle 3, applied 
here in conformity with §821, parallels the p racticability
standard of §836(b). Section 836, however, is limited by 
its terms to matters  properly characteriz ed as proce
dural—that  is, “[p]retrial, trial, and post-trial proce
dures”—wh ile Common Article 3 permits broader consid
eration of matters of structure, organization, and 
mechanisms to promote the tribunal’s ins ulation from 
command influence. Thus the combined effect of the t wo 
statutes discussed her e—§§836 and 821—is that consi d
erations of practicabil i ty must s upport dep artures fro m
court-marti al practice.   Relevant concerns, as noted ear
lier, relate to logistical constraints, accom modation of 
witnesses, security of the proceedings, and the lik e, not 
mere expedience or convenience.  This determination, o f 
course, must be made with due regard for the constitu
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tional principle that congressional  statutes can be control
ling, including the con gressional direction th at the law of 
war has a bearing on the determination.

These principles provide the frame work for an  analysis 
of the specific military commission at issue her e. 

II 

In assessing the validity of Hamdan’s military commis
sion the precise circumstances of this case bear emphasis.
The allegations agains t Hamdan are undoubtedly serious. 
Captured in Afghanistan during o ur Nation’s  armed con
flict with  the Taliban and al Qae da—a confl ict that con
tinues as we speak—Hamdan stan ds accused of overt acts 
in furtherance of a conspiracy  to commit terrorism:  deliv
ering weapons and ammunition  to al Qaeda, acquiri ng 
trucks for use by Osama bin Laden’s bodygu ards, provi d
ing security  services to bin Laden,  and receiving weapons 
training at a terrorist camp.  App. to Pet. for Cert. 65a–
67a. Nevertheless, the circumsta nces of Hamdan’s tria l 
present no exigency re quiring special speed or  precluding 
careful consideration of  evidence.  For roughly four years,
Hamdan has been  detained at a  permanent United State s
military base in Guantanamo Bay, Cuba. And regardless 
of the outc ome of the criminal p roceedings at issue, th e
Government claims authority to continue to detain him 
based on his status as an enemy combatant. 

Against thi s background, th e Court is corr ect to con
clude that the military commission the President has 
convened to try Hamda n is unauth orized.  Ante, at 62, 69– 
70, 72.  The followin g analysis, which expands on the 
Court’s discussion, explains my reasons for reaching thi s
conclusion. 

To begin with, the s tructu re and composition of the 
military co mmission deviate from conventional court-
martial standards. Al though these deviations raise qu es
tions about the fairne ss of the trial, no evident practical 
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need explai ns them. 
Under the UCMJ, courts-martia l  are organized by a

“convening authority” —either a commanding officer, t he 
Secretary of Defense, the Secretary concerned, or the 
President. 10 U. S. C. §§822–824 (2000 ed. and Supp. III) . 
The convening authority refers charges for trial, Manual 
for Courts- Martial, Un ited Stat es, Rule for C ourts-Marti al 
401 (2005 ed.) (hereinafter R. C. M.), and selects the court-
martial members who vote on the guilt or innocence of the
accused and determine the sentence, 10 U. S. C. 
§§825(d)(2), 851–852 (2000 ed.); R. C. M. 503(a).  Parallel
ing this structure, under Military Commission Order No. 1
an “ ‘Appointing Authority’ ”—eit her the Secretary of D e
fense or the Secretary ’s “designee”—establishes commis
sions subject to the or der, MCO No. 1, §2, approves and 
refers charges to be tried by those commissions, 
§4(B)(2)(a), and appoi nts commission members who vo te
on the conviction and sentence, §§4(A)(1–3).  In addition 
the Appoint ing Authori ty determines the number of com
mission me mbers (at least three), oversees the chief prose
cutor, provi des “investigative  or other resources” to the 
defense insofar as he or she “deems necessary for a ful l
and fair tri al,” approves or reject s plea agreements, ap
proves or disapproves communications with news media
by prosecution or defense counsel  (a function shared by 
the General Counsel of the Department of Defense), and 
issues supplementary commissi on regulations (subject to 
approval by the General Counsel of the Department o f
Defense, unless the Appointing Au thority is t he Secretary
of Defense).  See MCO No. 1, §§4(A)(2), 5(H), 6(A)(4), 7(A); 
Military Commission Instruction No. 3, §5(C) (July 1 5, 
2005) (hereinafter MCI), availabl e at www. 
defenselink .mil/news/Aug2005/d20050811MC13.pdf; MCI 
No. 4, §5(C) (Sept. 16, 2005), available at www. 
defenselink .mil/news/Oct2005/d200 51003MCI4.pdf MCI 
No. 6, §3(B)(3) (Apri l  15, 2004), availabl e at www. 
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defenselink .mil/news/Apr2004/d20 040420ins6.pdf (all In
ternet mate rials as visited June 27, 2006, and available in 
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statements obtained “through the  use of coercion, unlaw
ful influen ce, or unl awful inducement”); 10 U. S. C. 
§831(d) (same). Besides, even if evidence is deemed non-
probative b y the p residing officer  at Ham dan’s trial, th e 
military-commission members st ill may view it.  In an
other departure from court-martia l  practice the military 
commission members may object to the presiding officer’s 
evidence ru lings and d etermine themselves, by majorit y
vote, wheth er to admit the evidence.  MCO No . 1, §6(D)(1); 
cf. R. C. M. 801(a)(4), (e)(1) (providing that the military 
judge at a court-martia l  determines all questions of law). 

As the Court explains, the Go vernment has made no
demonstration of practical need fo r these special rules and 
procedures, either in this partic ular case or as to t he
military commissions in general, ante, at 59–61; nor is any 
such need self-evident .  For all the Government’s regu la
tions and submissions reveal, it would be feas ible for mos t , 
if not all, of the conventional military eviden ce rules and 
procedures to be foll owed. 

In sum, a s presently structu red, Hamdan’s military 
commission exceeds the bounds Congress has placed on 
the President’s authori ty in §§836 and 821 of the UCMJ . 
Because Congress has prescribed these limi ts, Congress
can change them, requiring a new analysis consistent with 
the Constitution and other govern ing laws.  At this tim e, 
however, we must apply the standards Congress has
provided. By those standards th e military commission is 
deficient. 

III 

In light of the conclusion that the military commission
here is una uthorized under the UCMJ, I see no need to 
consider several furth er issues addressed in the plurality 
opinion by J USTICE STEVEN S and the dissent by J USTICE 

THOMAS . 
First, I would not decide  whether Common Article 3’s 
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standard— a “regularl y constitute d court affo rding all th e 
judicial gua rantees which are reco gnized as indispensabl e 
by civilized peoples,” 6 U. S. T., at 3320  (¶(1)(d))—
necessarily requires that the accused have the right to be
present at all stages  of a criminal trial. As JUSTI CE 

STEVE NS explains, Military Commission Order No. 1 
authorizes exclusion of  the accused from the proceedings if 
the presiding officer d etermines that, among  other thin gs, 
protection of classified informat ion so requires.  See 
§§6(B)(3), (D)(5); ante, at 50. JUSTICE STEVENS observes 
that these regulations create the possibility of a conviction
and senten ce based on evidence Hamdan has not s een or 
heard—a p ossibility the plurality is correc t  to consider 
troubling. Ante, at  71–72, n. 67 (collecting cases); see also 
In re Oliver, 333 U. S. 257, 277 (1948) (fin ding “no support 
for sustain ing peti tio ner’s convicti on of contempt of court
upon test im ony given in peti tione r ’s absence”). 

As th e dissent by JUSTICE THOMAS  points out, however,
the regulat ions bar th e presiding officer fro m admittin g
secret evidence if doing so would deprive the accused of a
“full and fair trial.” MCO No. 1, §6(D)(5)(b); see also post, 
at 47. This  fairness determination, moreover,  is unambi
guously subject to judicial review under the DTA. See 
§1005(e)(3)(D)(i), 119 Stat. 2743 (a llowing review of com
pliance with the “stan dards and procedures” in Military 
Commission Order No. 1).  The evidentiary proceedings at 
Hamdan’s trial have yet to commence, and it remains to b e
seen whether he will s uffer any prejudicial exclusion. 

There shou ld be reluc tance, furthermore, to reach un
necessarily the question whether, as the plura lity seems to 
conclude, ante, at 70, Article 75 of Protocol I to the Geneva 
Conventions is bindin g law notwithstanding the earlier 
decision by our Government not to accede to the Protocol. 
For all these reasons, and without detracti ng from the
importance of the righ t of presence, I would r ely on othe r 
deficiencies noted here and in the opinion by  the Court— 
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deficiencies that relate to the stru cture and procedure of
the commission and th at inevitably will affect the procee d
ings—as th e basis for finding th e military commission s 
lack authorization under 10 U. S. C. §836 and fail to be 
regularly co nstituted under Common Article 3 and §821. 

I lik ewise see no need to addre ss the vali dity of the
conspiracy charge against Hamda n—an issue addressed at 
length in Part V of J USTICE STEVENS ’ opinion and in Part
II–C of J USTICE THOMAS ’ dissent. See ante, at  36–49; post, 
at 12–28.  In light of the co nclusion that the military 
commissions at issue are unauthorized Congress may 
choose to provide further guidance in this are a.  Congress,
not the Co urt, is the branch in the better p osition to un
dertake the “sensitive task of  establishing a principle n ot
inconsistent with the national  interest or international 
justice.” Banco Nacional de Cuba v. Sabbatino, 376 U. S. 
398, 428 (1964). 

Finally,  for t he same reason, I  express no view on the
meri ts of other l imi tatio ns on mili tary commissions de
scribed as elements of th e common law of war in Part  V of 
JUSTICE STEV ENS’ opin ion.  See ante, at  31–36, 48–49; post, 
at  6–12. 

With these observations I join the Court’s  opinion with
the exception of Parts V  and VI–D– iv. 
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reservation to save pending cases. See, e.g., Bruner, su
pra, at 115; Kline v. Burke Constr. Co., 260 U. S. 226, 234 
(1922); Hallowell, 239 U. S., at 508; Gwin v. United States, 
184 U. S. 669, 675 (1902); Gurnee v. Patrick County, 137 
U. S. 141, 144 (1890); Sherman v. Grinnell, 123 U. S. 679, 
680 (1887); Railroad Co. v. Grant, supra, at  403, Assessors 
v. Osbornes, 9 Wall. 56 7, 575 (1870); Ex parte McCardle, 7 
Wall., at 51 4; Ritchie, supra, at 544; Norris v. Crocker, 13 
How. 429, 440 (1852); Yeaton v. United States, 5 Cranch 
281 (1809) (Marshall, C. J.), discussed in Gwin, supra, at 
675; King v. Justices of the Peace of London, 3 Burr. 1456, 
1457, 97 Eng. Rep. 924, 925 (K. B. 1764).  Cf. National 
Exchange Bank of Baltimore v. Peters, 144 U. S. 570, 572 
(1892). 

B 

Disregardin g the plain  meaning of §1005(e)(1) and the 
requiremen t  of explicit exception set forth in t he foregoing
cases, the Court instead favors  “a negative inference . . .
from the exclusion of l anguage from one sta tutory provi
sion that is  included in other provisions of t he same stat
ute,” ante, at 13.  Specifically, it appeals to the fact th at 
§1005(e)(2) and (e)(3) are explicitly made applicable to
pending cases (by §1005(h)(2)).  A negative inference of the 
sort the Co urt relies upon might c larify the m eaning of an 
ambiguous provision, but since the meaning of §1005(e)(1)
is entirely  clear, the omitted language in that context
would have been redun dant. 

Even if §1005(e)(1) were at all ambiguous in i ts applica
tion to pending cases, the “negative inference” from
§1005(h)(2) touted by the Court would have n o force. The 
numerous cases in the Bruner line would at le ast create a 
powerful default “presumpti on against jurisdiction,” ante, 
at 11. The negative inferenc e urged by the Court would be 
a particular ly awkwa rd and indirec t  way of rebutting su ch
a longstanding and con sistent practice.  This is especially 
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true since the negative inference that migh t be drawn
from §1005(h)(2)’s specificat ion that certai n provisions 
shall apply to pending cases is matched by a negative
inference in the opposite di rection that might be dra wn
from §1005(b)(2), which provid es that certain provisions
shall not apply to pending cases.

The Court’ s reliance on  our opinio n in Lindh v. Murphy, 
521 U. S. 320 (1997), is utterly mi splaced.  Lindh involved 
two provisi ons of the Antite rroris m and Effective Death
Penalty Act of 1996 (AEDPA): a set of amendments to
chapter 15 3 of the f ederal habeas statute that redefined 
the scope of collateral r eview by federal habea s courts; an d 
a provision creating a new chapter 154 in  the habeas
statute specially to g overn federal collateral review of 
state capita l cases.  See 521 U. S., at 326–327.  The latte r 
provision explicitly re ndered the new chapte r 154 applica
ble to cases pending at the time of AEDP A’s enactment;
the former made no specific reference to pending cases. 
Id., at 327.  In Lindh, we drew a  negative inference from 
chapter 15 4’s explicit reference to pending cases, to con
clude that the chapter 153 amen dments did not apply in
pending cases. It was essentia l to our reasoning, however,
that both provisions a ppeared to be identically difficult to 
classify under our ret roactivity  cases.  First, we note d 
that, after Landgraf, there was reason for Congress to 
suppose that an explicit statement was required to render
the amendments to chapter 154 applicable in pending
cases, because the new chapter 1 54 “will have substantive
as well as purely procedural effects.” 521 U. S., at 327. 
The next st ep—and th e critical st ep—in our r easoning was
that Congress had identical reason to suppose that an 
explicit statement woul d be requir ed to apply the chapter 
153 amendments to pending cases, but did not provide it. 
Id., at 329.  The negati ve inference of Lindh rested on t he 
fact that “[n]othing . . . but a different intent explain[ed] 
the different treatment .”  Ibid. 
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Here, by contrast, ther e is ample r eason for the different 
treatment.  The exclusive-revi ew provisions of the DTA, 
unlike both §1005(e)(1 ) and the AEDPA am endments i n 
Lindh, confer new jurisdiction (in t he D. C. Circuit)  where 
there was none before.  For better or for worse, our recent 
cases have contrasted j urisdiction- creating provisions with 
jurisdiction- ousting provisions, retaining th e venerable 
rule that th e latter are not retroac tive even w hen applied 
in pending cases, but strongly indicating that  the forme r
are typical ly retroacti ve.  For example, we stated in 
Hughes Aircraft Co. v. United States ex rel. Schumer, 520 
U. S. 939, 951 (1997), that a statu te “that creates jurisdi c
tion where none previously existed” is “as muc h subject to
our presumption against retroactivity as an y other.”  See 
also Republic of Austria v. Altmann, 541 U. S. 677, 695 
(2004) (opin ion for the Cou rt by STEVEN S, J.); id., at  722 
(KENNEDY, J., dissent ing).  The Court gives our retroactiv
ity jurisp ru dence a dazzling clar ity in asserting that “su b
sections (e)(2) and (e)(3) ‘confer’ jurisdiction in a e 452.0845 40lso 
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debate.” Ibid.  Of course this observation, even if tr ue, 
makes no di fference unless one indulges the fantasy that 
Senate floor speeches are attended (lik e the Philippics of 
Demosthenes) by throngs of eager listeners, instead of
being delivered (like Demosthenes’ practice  sessions on
the beach) alone into  a vast emptiness.  Whether the floo r 
statements are spok en where no Senator hears, or written
where no Senator reads, they represent at most the views
of a single Senator. I n any event, the Court greatly e xag
gerates the one-sidedn ess of the portions of the floor de
bate that  clearly occurred before  the DTA ’s enactment . 
Some of the statements of Senat or Graham, a spons or of 
the bill, onl y make sense on the assumption that pendin g 
cases are covered.3  And at least one opponent of the DTA
unmistakably expressed his understanding that it woul d 
terminate our jurisdicti on in this v ery case.4  (Of course in
its discussion of legisl ative history the Court wholly ig
nores the President’ s signing statement, which explicitly 
set forth his understan ding that the DTA ou sted jurisdic

—————— 
3 “Because I have descr ibed how outr ageous th ese claims are—about

the exercise regime, t he reading ma teria ls—most Amer icans would b e
highly offende d to know that terrori sts ar e suing us in our own court s 
about  what th ey read.”  151 Cong. Rec. S12756 (Nov. 14, 2005).  “In
stead of having unlimit ed habeas corpus opport unit ies under t he 
Constitu t ion, we give every enemy combat ant, all  500, a chance to go to 
Federal court , the Circuit  Court  of Appeals for t he Dist rict  of Colum
bia. . . .  It will be a one-ti me deal.” Id., at S12754.  “Th is Levin-
Graham-Kyl a mendment allows  every det ainee under our cont rol t o
have their day in court .  They are allowed t o appeal their convict ions.” 
Id., at S12801 (Nov. 15, 2005); see also id., at S12799 (rejecting the 
notion  th at “an enemy combatan t  ter ror ist al-Qaida member  should be
able to have access to our F ederal court s under habeas like a n Ameri
can cit izen”). 

4 “An earlier part  of the amendment  provides  that  no court , just ice, or 
judge shall ha ve juris dict ion to consider  the applica t ion for w r it  of 
habeas corpus. . . .  Under t he language of exclusive j uris dict ion in t he 
DC Circuit , the U. S. Supreme Court  would not  have juris dict ion to 
hear the Hamdan case . . . .” Id., at S12796 (statement  of Sen. Specter ). 



13 Cite as: 548 U. S. ____ (2006) 

SCALI A, J., dissenting 

tion over pending cases. 5)
But selectiv i ty is not th e greatest v ice in the Court’s use

of floor sta tements to resolve today’ s case.  These state
ments were made when Member s of Congress were fully
aware that our contin uing jurisdiction over this very case 
was at issue. The question was divisive, and floor state
ments made on both sides were undoubtedly opportunistic 
and crafted solely for use in the briefs in this very litiga
tion. See, e.g., 151 Cong. Rec. S14257–S14258 (Dec. 21,
2005) (statement of Sen . Levin) (arguing again st a reading
that would  “stri[p] th e Federal courts of jurisdiction to
consider pending cases, including the Hamdan case now 
pending in the Supreme Court,” and urging that Lindh 
requires the same negative inference that the Court in
dulges today (emphasis added)). The Court’s reliance on 
such state ments cannot avoid th e appearance of simil ar 
opportunism. In  a vi rtually identical context, the author 
of today’s opinion has written for the Court that “[t] he
legislative history discloses some frankly pa rtisan state
ments about the mean ing of the final effective date lan
guage, but those statements cannot plausibly be read as 
reflecting a ny general agreement.”  Landgraf, 511 U. S., at 
262 (opinion for the Court by STEVENS , J.).  Likewise, the 
handful of floor statements that the Court treats as au
thoritative do not “reflec[t] any ge neral agreement.”  They
reflect the now-com mon tactic—which th e Court once 
again rewards—of pursuing through floor-speech ipse dixit 

—————— 
5 “[T]he execut ive branch shall const rue section 1005 to preclude t he 

Federal court s from exercis ing subject matt er j uris dict ion over any 
exist ing or fut ure act ion, includ ing applications for w r its of ha beas
corpus, descr ibed in  sect ion 1005.”  President’s Statement  on Signin g
of H. R. 2863, the “Departmen t of Defense, Emergency Supple
ment al Appropria t ions to Addr ess Hurrica nes in  the Gulf of 
Mexico, and Pandemic In flu enza Act, 2006” (Dec. 30, 2005), avai lable 
at http://www.whitehouse .gov/news/releases/2005/12/print/20051230 
8.html. 

http://www.whitehouse.gov/news/releases/2005/12/print/20051230
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what could not be achieved through the constitutionally
prescribed method of putting language into a bill that a
majority of both Houses vote for and the President signs.

With regar d to the floor statements, at least the Court
shows some semblance of seemly shame, tuck ing away its
reference to them in a half-hea rted footnote.  Not so for its 
reliance on the DT A’s drafting  history, which  is displaye d
prominently, see ante, at 14–15.  I have explained els e
where that such drafti ng history is no more legitimate or
reliable an indicator of the objective meaning of a statute 
than any other form of legislative history.  Th is case pre
sents a textbook example of its u nreliability.  The Court, 
ante, at  14, trumpets the fact tha t  a bill considered in th e 
Senate included redundant language, not included in the
DTA as passed, reconfirming tha t the abolition of habeas 
jurisdiction “shall apply to any a pplication or other action
that is pending on or after the d ate of the enactment of
this Act.”  151 Cong. Rec. S12655 (Nov. 10, 2005).  But th is 
earlier version of th e bill al so differed from the DTA in 
other material respect s.  Most n otably, it provided fo r 
postdecision review by the D. C. Circuit only of the deci

C. a bill considered in thC..  
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which forbids the suspension of the writ of habeas corpus. 
A fortiori th ey provide a substitute adequate to satisfy an y 
implied substantive limitations, whether re al or imagi
nary, upon the Excepti ons Clause, which authorizes such 
exceptions as §1005(e)(1). 

III 

Even if Congress had not clearly and constitutionally
eliminated jurisdiction over this c ase, neither this Cour t
nor the low er courts o ught to  exercise it.  Traditionally,
equitable principles govern both the exercis e of habeas 
jurisdiction and the gra nting of the injunctive relief sought
by petitioner. See Schlesinger v. Councilman, 420 U. S. 
738, 754 (1975); Weinberger v. Romero-Barcelo, 456 U. S. 
305, 311 (1982).  In light of Congress’s provision of an
alternate avenue for petition er’s claims in §1005(e)(3), 
those equit able principles counsel that we abstain from
exercising jurisdiction in this case.

In requesti ng abstention, th e Government relies princi
pally on Councilman, in which we abstained from consid
ering a serviceman’s claim that  his charge for marijuan a
possession was not sufficientl y “service-connected” to 
trigger the  subject-m atter ju risdiction of the military
courts-martial. See 420 U. S., at 740, 758.  Admittedly, 
Councilman does not squarely control petitioner’s case, 
but it provides the closest analogue in our jurisprudence.
As the Court describes, ante, at 21, Councilman “identi
fie[d] two considerations of comity that toget her favor[ed] 
abstention pending co mpletion of ongoing c ourt-martia l
proceedings against se rvice personnel.”  But the Cour t 
errs in finding these considerations inappli cable to this 
case. Both of them, and a third co nsideration not empha
sized in Councilman, all cut in favor of abstention here. 

First, the Court observes that Councilman rested in 
part on the  fact tha t  “military di scipline and, therefore, 
the efficient  operation o f the Armed Forces are best served 
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if the milit ary justice system acts without regular inter
ference from civilian courts,” and concludes that “Hamdan 
is not a me mber of our Nation’ s Armed Force s, so concerns 
about military discipli ne do not apply.”  Ante, at 22. Th is 
is true enough. But f or some reason, the Court fails t o 
make any inquiry into whether military commission tri als 
might involve other “military necessities” or  “unique mi li
tary exigen cies,” 420 U. S., at 757, comparable in gravity 
to those at stak e in Councilman. To put this  in context:
The charge against the respondent in Councilman was th e 
off-base possession and sale of marijuana while he w as
stationed in Fort Sill, Oklahoma, see id., at 739–740.  The 
charge against the petitioner here is joining and activel y
abetting th e murderous conspiracy that slau ghtered tho u
sands of innocent American civilia ns without warning on
September 11, 2001.  While Councilman held that the 
prosecution of the former char ge involved “mi litary neces
sities” coun seling agai nst ou r interference, the Court does 
not even ponder the same question for the latter charge.

The reason for the C ourt’s “blin kered stud y” of this
question, ante, at 19, is not hard to fathom. The principal 
opinion on the merits makes clear that it does not believe
that the tri als by milit ary commission involv e any “mili
tary necessity” at all: “The charg e’s shortcomings . . . are
indicative of a broader inability on the Executive’s part
here to satisfy the most basic precondition . . . for estab
lishment of military commissions: military necessity.” 
Ante, at 48. This is q uite at odds with the views on this 
subject expressed by our political  branches. Because of 
“military ne cessity,” a joint session  of Congress authorized 
the President to “use all necessary  and appropriate force,”
including military commissions,  “against those nations, 
organizations, or persons [such as petitioner] he deter
mines plan ned, authorized, co mmitted, or aid ed the terror
ist attacks  that occu rred on September 11, 2001.”  Au
thorization for Use of Military Force, §2(a), 1 15 Stat. 224, 
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note foll owing 50 U. S. C. §1541 (2000 ed., Supp. III).  In 
keeping wit h this authority, the President has determined
that “[t]o p rotect the United Sta tes and its citizens, and 
for the effec t ive conduct of military operations and preven
tion of terrorist attacks, it  is necessary for individuals
subject to t his order . . . to be detained, and, w hen tried, to 
be tried for violations of the laws of war and  other appli
cable laws by military tribunals.” Military Order of Nov. 
13, 2001, 3 CFR §918(e) (2002).  It  is not clea r where the 
Court deriv es the authority—or t he audacity —to contra
dict this de termination.  If “military necessities” relating 
to “duty” and “discipline” required abstention in Council
man, supra, at 757, military necessities relating to the
disabling, deterrence, and punishment of the mass-
murdering terrorists o f September 11 require abstention 
all the more here. 

The Court further seeks to distin guish Councilman on 
the ground that “the tribunal convened to try Hamdan is 
not part of the integra ted system of military courts, com
plete with i ndependent review pa nels, that Congress has
established. ”  Ante, at 22. To be sure, Councilman empha
sized that  “Congress created an integrate d system of
military co urts and review proce dures, a cri tical element 
of which is the Court of Military Appeals consisting of
civilian judges completely removed from all military influ
ence or persuasion, w ho would gain over ti me thorough 
familiarity with military problems.” 420 U. S., at 758 
(internal q uotation marks and  footnote omitted).  The 
Court cont rasts this “ integrated system” insulated from 
military influence with the review scheme est ablished by 
Order  No. 1, which  “provides th at appeal of a review
panel’s decision may be had only to the Secretary of De
fense himself, §6(H)(5), and then, finally, to the President, 
§6(H)(6).” Ante, at 23. 

Even if we  were to accept the Court’s ex t raordinary
assumption that the  President “lack[s] the structu ral 
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insulation f rom military influence that chara cterizes the
Court of A ppeals for the Armed Forces,” ante, at 23, 8 the 
Court’s description of the review scheme here is anachro
nistic. As of December 30, 2005, the “fina[l]” review o f
decisions by military commissions  is now conducted by th e 
D. C. Circu i t pursuant to §1005(e)(3) of the DTA, and b y
this Court under 28 U. S. C. §1254(1).  This provision for 
review by Article III courts creates, if  anything, a revie w
scheme more insulated from I6ab
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(2004), the structu ral advantages attendant to the Execu
tive Bran ch—namely, the decisiveness, “ ‘acti vity, secrecy,
and dispatch’ ” that flow from the Executive ’s “ ‘unity,’ ” id., 
at 581 (dissenting opinion) (quoting The Fede ralist No. 70, 
p. 472 (J. Cooke ed. 1961) (A. Hamilton))—led the Foun
ders to conclude that t he “President ha[s] pri mary respon
sibility—along with th e necessary power—to  protect th e 
national security and  to conduct the Nation’s foreign 
relations.” 542 U. S., at 580.  Consistent with this conclu
sion, the Constitution vests in the  President “[t]he execu
tive Power, ” Ar t. II, §1, provides that he “s hall be Com
mander in Chief” of the Armed Forces, §2, a nd places in 
him the power to recognize foreign governme nts, §3.  Th is 
Court has observed that these provisions conf er upon the
President broad constitutional authority to protect  th e 
Nation’s security in th e manner he deems fi t.  See, e.g., 
Prize Cases, 2 Black 63 5, 668 (1863) (“If a wa r be made by
invasion of a foreign nation, the President is not only 
authorized but bound to resist force by force . . . without
waiting for any special legislative authority”); Fleming v. 
Page, 9 How. 603, 615 (1850) (acknowledgi ng that th e 
President has the authority to  “employ [the Nation’s
Armed Forces] in the manner he  may deem most effectual
to harass and conquer and subdue the enemy”).

Congress, to be sure, has a substantial and essential
role in both foreign affairs and national security. But 
“Congress cannot anticipate and legislate with regard to
every possible action  the Preside nt may find it necess ary 
to take or every possible situation in which he might act,”
and “[s]uch failure of C ongress . . . does not, ‘especially . . . 
in the area s of foreign policy and national security,’ imply 
‘congressional disapproval’  of action tak en by the Execu
tive.” Dames & Moore v. Regan, 453 U. S. 654, 678 (1981) 
(quoting Haig v. Agee, 453 U. S. 280, 291 (1981)).  Rather, 
in these domains, the fact that  Congress has provided th e 
President with broad authorities does not im ply—and the 
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Judicial Branch shoul d not infer —that Con gress intended 
to deprive him of particular powe rs not specifically enu
merated. S ee Dames & Moore, 453 U. S., at  678 (“[T]he 
enactment of legislati on closely related to the question of 
the President’s auth ority in a  particular  case which 
evinces legislative intent to accord the Pre sident broad 
discretion m ay be considered to i nvite measur es on inde
pendent president ial responsibili ty”  (int ernal quotat ion 
marks om itted)). 

When “the President acts purs uant to an express or 
implied authorization from Congress,” his actions are
“ ‘supported by the strongest of presumptions and the 
widest latit ude of judicial interpr etation, and the burd en 
of persuasi on . . . rest[s] heavily upon any  who might 
attac k it.’ ”  Id., at 668 (quoting Youngstown Sheet & Tube 
Co. v. Sawyer, 343 U. S. 579, 637 (1952) (Jackson, J., 
concurring) ).  Accordingly, in the very context that we
address today, this Court has  concluded that  “the deten
tion and trial of petiti oners—ordered by the President in
the declared exercise o f his powers as Commander in Chi ef 
of the Army in time o f war and of grave public danger—
are not to be set aside by the courts witho ut the clear
conviction that they ar e in conflic t with the Constitution
or laws of Congress constitutionally enacted.”  Ex parte 
Quirin, 317 U. S. 1, 25 (1942). 

Under this framework, the President’s decision to tr y
Hamdan be fore a military commis sion for his involvemen t 
with al Qaeda is entitled to a heavy measure of deference.
In the present conflict, Congress has authorized the Presi
dent “to use all  necessary and appropriate force against 
those natio ns, organizations, or persons he determines 
planned, authorized, committed,  or aided the terrori st 
attacks tha t  occurred on September 11, 2001 . . . in order 
to prevent  any futur e acts of international terrorism 
against the United States by such nations, organizations
or persons.” Authorization for Use of Military Force 
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(AUMF) 11 5 Stat. 224, note fol lowing 50 U. S. C. §1541 
(2000 ed., Supp. III) (emphasis a dded).  As a plurality of 
the Court o bserved in Hamdi, the  “captu re, detention, and 
trial of unlawful combatants, by ‘universal a greement and 
practice,’ ar e ‘importan t  incident[s ] of war,’ ” Hamdi, 542 
U. S., at 518 (quoting  Quirin, supra, at 28, 30; emphasis 
added), and are therefore “an exercise of the ‘ necessary 
and appropriate force’ Congress has authorized the Presi
dent to use.” Hamdi, 542 U. S., at 518; id., at  587 (THO

MA S, J., dissenting). Hamdi’s observation that military 
commissions are included within the AUMF’s authoriza
tion is supported by thi s Court’s pr evious recognition that
“[a]n impor tant incide nt to the conduct of  war is the a dop
tion of mea sures by the military commander, not only t o
repel and defeat the enemy, but to seiz e and subject to
disciplinary measures those en emies who, in their attempt 
to thwart or impede our military effort, have violated the
law of war.” In re Yamashita, 327 U. S. 1, 11 (1946); see 
also Quirin, supra, at 28–29; Madsen v. Kinsella, 343 U. S. 
341, 354, n. 20 (1952) (“ ‘[T]he military comm ission . . . is
an institution of the greatest importance in the period of 
war and should be preserved’ ” (quoting S. Rep. No. 229, 
63d Cong., 2d Sess., 53 (1914) (testimony of  Gen. Crowder))).

Although t he Court concedes the legitimacy o f the Presi
dent’s use of militar y commissions in cer tain circu m
stances, ante, at 28, i t  suggests that the AUMF has no 
bearing on  the scope of the Pres ident’s power to utiliz e
military commissions in the pres ent conflict, ante, at 29– 
30. Instead, the Court determines the scope of this power
based exclusively on Article 21 of the Uniform Code of 
Military Justice (UCM J), 10 U. S. C. §821, the successor to 
Article 15 of the Artic les of War, which Quirin held “a u
thorized trial of offenses against the law of war before 
[military] commission s.”  317 U. S., at 29.  As I shal l di s
cuss below, Article 21 alone supports the use of commis
sions here.  Nothing i n the language of Article 21, how
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ever, suggests that it outlines the entire reach of congres
sional auth orization of  military commission s in all con
flicts—quite the contr ary, the la nguage of Article 21 pre
supposes the existence of mil i tary commissions under an
independen t basis of authorization. 1  Indeed, consistent 
with Hamdi’s conclusion that the AUMF itself authorizes 
the trial of unlawful co mbatants, the original sanction for 
military commissions 
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rule is that “[o]ffenses committed before a formal declara
tion of war or before the declaration of martial law may be
tried by mil i tary commission.”  Green, The Military Com
mission,  42 Am. J. In t’l L. 832, 848 (1948) (hereinaft er 
Green); see also C. Howland, Digest of Opinions of the
Judge-Advocates General of the Army 1067  (1912) (here
inafter Howland) (“A military commission . . . exercising 
. . . jurisdiction . . . under the laws of war . . . may take
cognizance of offenses committed, during the war, before 
the initiati on of the military government or martial law” 
(emphasis i n original)); 4 cf. Yamashita, 327 U. S., at 13 
(“The extent to which the power to  prosecute violations o f
the law of war shall b e exercised before peace is declared
rests, not w ith the courts, but with  the political branch of 
the Government”). Consistent wi th this principle, on facts 
virtually identical to t hose here, a military commission 
tried Julius Otto Ku ehn for conspiring w ith Japanese 
officials to betray the United Sta tes Fleet to the Imperial 
Japanese Government prior to its attac k on Pearl Harbor. 
Green 848.5 

—————— 

in volvement with  al Qaeda pr ior  to September  11, 2001, fits c omfor ta
bly  with in  th e framework of th e AUM F.  In  fact , br ing ing th e Septem
ber 11 conspi rator s to ju st ice is th e primary point of the AUMF.  By
contrast , on the plura lit y’s logic, t he AUMF would not  grant  the Presi
dent  th e auth ority  to tr y Usama bin  Laden himself for his involvement
in  th e events of September  11, 2001. 

4 The plur ality  suggests th ese auth orities  are inapplic able because
nothing in it s “analysis turns  on the admit ted absence of either a 
forma l declarat ion of war or a  declarat ion of ma rt ial law.  Our focu s 
instead is on the . . . AUMF.”  Ante, at 35, n . 31.  The differ ence identi
fied by the plura lit y is pur ely semantic.  Both Green and Howla nd 
confir m th at th e date of th e enactmen t th at establi shes a legal basi s for
forming milit ary commissions—whet her i t  be a declarat ion of wa r,  a
declarat ion of mart ial la w, or an authorization to  use milit ary force—
does not li mi t th e jur isdiction  of mili ta ry commissio ns to offenses 
committed aft er  th at date. 

5 The plurality  atte mpts to evade the impor t  of th is h istor ical example
by observing tha t  Kuehn wa s t r ied before a mart ial la w commission for 
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Moreover, the President’s determination that the pre
sent conflict dates a t  least to 1996 is supported by over
whelming evidence. According to the State Departmen t, 
al Qaeda declared war on the United States as early a s 
August 199 6.  See Dept. of State Fact Sheet: Usama bi n
Ladin (Aug. 21, 1998) ; Dept. of State Fact Sheet: The 
Charges against International Terrorist Usa ma Bin Laden 
(Dec. 20, 2000); cf. Prize Cases, 2 Black, a t  668 (recogniz
ing that a s tate of war exists even if “the declaration of it 
be unilateral” (emphasis in origi nal)).  In  February 1998, 
al Qaeda l eadership i ssued another statement ordering 
the indiscriminate—and, even under the laws of war as 
applied to l egitimate nation-states, plainly ill egal—killing 
of American civilians and military personnel alike.  See 
Jihad Against Jews a nd Crusaders: World Islamic Front 

—————— 

a violat ion of federal espionage statu tes.  Ibid.  As an in i t ial matter , th e 
fact that Kuehn was tried before a martial law commission for an 
offense committed prior to t he establishm ent of martial  law provides
strong support for the P resident’s content ion th at h e may tr y Hamdan
for offenses committed prior to the en actment of the AUMF.  Here t he 
AUMF s erves the same funct ion as the declarat ion of mart ial la w in 
Haw aii in  1941, establi shing legal au thor ity  for  th e constitu tion  of
milit ary commissions.  Moreover, Kuehn was not tried and punishe d
“by statute, but by  th e laws and usages of war .”  United States v. 
Bernard Julius Otto Kuehn, Board of Rev iew 5 (Office of the Militar y 
Govern or, Haw aii 194 2).  In deed, in upholding the imposition of the 
death  penalty , a sentence “not au th orized by th e Espionage statu tes,” 
ibid., Ku ehn’s Board of Review explain ed th at “[t]h e fact  th at per sons
may be tr ied and punished . . . by a militar y commission  for  committin g
acts defined as offenses by . . . federal statutes does not mean that such 
persons are being tried for violations of such . . . statutes; they are, 
in stead, being tr ied for acts made offenses only by ord ers of the . . . 
commanding genera l.” Id., at 6.  Lastly , th e impor t  of th is example is 
not  undermin ed by Duncan v. Kahanamoku, 327 U. S. 304 (1946).  The 
quest ion before the Court i n th at case involved only  wheth er “l oyal
civilia ns in loyal t erritory should have their da il y conduct governed by
mi lita ry orders,” id., at 319; it did “ not i nvolve t he well-establ ished power
of th e military  to exercise jurisdic ti on over . . . enemy belligeren ts,” id., at 
313.  
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against Hamdan eas ily satisfies even th e plurality’s 
manufactured rule, see supra, at 16–28, th e plurality’s 
inflexible a pproach has dangerous implicati ons for th e
Executive ’s ability to discharge h is duties as Commander 
in Chief in  future cases.  We should undertake to deter
mine whether an unl awful combatant has been charged 
with an  offense against the law of war with an under
standing th at the common law of war is flex ible, respon
sive to the exigencies of the present conflict, and deferen
tial to the judgment of military commanders.

1 
Under either the correc t , flexible approach to evaluating

the adequacy of Hamdan’s char ge, or under t he plurality’ s 
new, clear-statement approach, Hamdan has been charged
with conduc t constituting two distinct violations of the la w 
of war cognizable befor e a military commission: member
ship in a war-criminal enterprise and conspiracy to com
mit war crimes.  The charging section of the indictment
alleges both that Hamdan “willfully and knowingly joined 
an enterprise of persons who shared a common criminal
purpose,” A pp. to Pet.  for Cert. 65a , and that  he “conspired
and agreed with [al Qaeda] to commit . . . offenses triable 
by military commission,” ibid.7 

—————— 

paradigm” of i nflic tin g death  and mayhem would be completely  fr ozen
by rules  developed in t he cont ext of convent ional warfa re. 

7 It is tr ue th at  both  of th ese separate offenses are charged under a
single headin g entitled “C HARG E: CONSPIRA CY,” App. to Pet. for
Cert . 65a.  But th at does not  mean th at th ey must be tr eated as a single
crime, whe n t he law of war  t reats them as separate crimes.  As we 
acknowledged in In re Yamashita, 327 U. S. 1 (1946), “charges of 
violations of the law of war triable before a mili tar y tr ibunal n eed not
be state d with  th e precision of a common law in dictment .”  Id., at  17; cf. 
W. Bi rkhimer, Mi lita ry Governmen t and Mart ial Law 536  (3d ed. 1914) 
(hereinaf ter Birkh imer) (“[I ]t  would be extre mely absur d to expect th e
same precision in  a charge brought before a court-mart ial as is requir ed to
support a convict ion before a just ice of the peace” (internal  quotati on
marks  omitted)). 
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The common law of war establishes that Hamdan’s 
willful and knowing membershi p in al Qa eda is a war 
crime chargeable before a military commissi on.  Hamdan, 
a confirmed enemy combatant and member or affiliate of 
al Qaeda, has been charged with willfully and knowingl y 
joining a group (al Qaeda) whose purpose is “to suppo rt 
violent attacks against property a nd national s (both mili
tary and civ ilian) of the United States.”  Id., at 64a; 344 F. 
Supp. 2d, at 161.  Moreover, the allegations specify that
Hamdan jo ined and maintained his relationship with  al 
Qaeda even though h e “believed that Usama bin La den
and his associates were involved in the attacks on th e 
U. S. Embassies in Kenya and Tazania in August 199 8, 
the attack on the USS COL E in October 2000, and the 

—————— 

Never theless, the plurality  contends th at Hamdan  was “not actu all y
charged,” ante, at 37, n . 32 (emphasis deleted), w ith  being a member  in 
a war  crimin al or ganization .  But th at position  is demonstr ably  wrong. 
Hamdan’s charging document  expressly charges that he “willfully and
knowingl y joined an enterprise  of persons who shared a common
cr imin al pu rpose.”  App. to Pet. for  Cert . 65a.  Moreover, th e plurality ’s 
contention that we may only look to  the label affixed to the charge t o
determine if the chargin g document  al leges an offense tr iable by 
milit ary comm ission is fla t ly inconsistent w ith it s treatme nt of the Civil
War cases—where it  accepts as valid cha rges that  did not a ppear  in t he 
heading or title of the charging do cument, or even the listed charge
itself, but only  in the suppo rting specificati on.  See, e.g., ante, at 45–46 
(discussing the military commiss ion tria l of Wirz).  For example, in the 
Wirz ca se, Wir z was charged wit h conspiring t o viola te the laws of war ,
and th at charge was supported with  all egation s that  he personall y
committed a number of atr ocities.  The plurality  concludes that m ili tar y
commission j uris dict ion was appropria te in t hat  case not  based upon
th e charge of conspir acy, but r ath er based upon th e allegation s of
various  at rocit ies in t he specificat ion which were not separatel y 
charged.  Ante, at 45. Just as these atr ocities, n ot separately  charged, 
were independent violation s of the la w of war support ing Wirz’s  t r ial by
milit ary commiss ion, so too here Hamdan’s members hip in al Qaeda
and his  provis ion of va rious  forms of assistance to al Qaeda’s top 
leadership are independent  viola t ions of the la w of war support ing his
trial by mili ta ry commission . 
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attacks on the United Sta tes on September 11, 2001.” 
App. to Pet. for Cert. 65a. These allegation s, against a
confirmed unlawful combatant, are alone sufficient to 
sustain the jurisdiction of Hamdan’s military commission .

For well over a century it has been establish ed that “to
unite with banditti, jayhawkers, guerillas, or any other
unauthorized marauders is a high offence against the laws 
of war; the offence is complete when the band is organized 
or joined.  The atrocities committed by such a band do not 
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Mrugowsk y, Wolfram Sievers,  Vi ktor Brack, and Walde
mar Ho ven, were convicted and  sentenced to death for th e 
crime of, inter alia, membershi p in an organization de
clared cri minal by the IMT; Karl Genzke n and Fritz 
Fischer wer e sentenced to lif e imprisonment fo r the same; 
and Helmut Poppendick was conv icted of no other offense 
than membership in a criminal organization and sen
tenced to a 10-year term of impri sonment.  2 Trials 180 – 
300. This Court de nied habeas relief, 33 3 U. S. 836 
(1948), and the executions were carried out at Landsberg
prison on J une 2, 1948.  2 Trials 330. 

Moreover, the Govern ment has alleged that Hamdan
was not only a member of al Qaeda while it was carr ying
out terrori st attacks on civilian  targets in  the United 
States and abroad, but also that Hamdan ai ded and as
sisted al Qaeda’s top leadership by supplyi ng weapons, 
transportat ion, and other services .  App. to Pet. for Cer t . 
65a–67a. These allegations further confirm that Hamda n
is triable before a law-of-war military commission for his
involvement with al Q aeda.  See H. R. Doc. No. 65, 55th 
Cong., 3d Sess., 234 (1894) (“[T]here are num erous rebels
. . . that . . . furnish the enemy with arms,  provisions, 
clothing, horses and means of t ransportati on; [such] i n
surgents are banding together in  several of the interior 
counties for  the purpose of assisting the enemy to rob, to
maruad an d to lay waste to the c ountry.  All such persons 
are by the laws of war in every civilized country liable to 
capital punishment” (emphasis added)); Winthrop 840
(including in the list of offenses triable by law-of-war
military commissions “dealing with . . . enemies, or fu r
nishing them with mo ney, arms, provisions, medicines, 
&c”). 10  Undoubtedly, the conclusi on that such conduct 

—————— 
10 Even if the plurality were correct  that a membership  offense must 

be accompan ied by al legati ons that th e “defendant  ‘took u p arms,’ ” 
ante, at 37, n . 32, th at r equirement h as easily  been satis fied here.  Not 
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violates the law of war led to the enactment of Article 104 
of the UC MJ, which provides th at “[a]ny  person who . . . 
aids, or attempts to aid, the enemy with ar ms, ammuni
tion, supplies, money, or other things . . . shall suffer 
death or such other punishment as a court-martial o r
military commission may direct.”  10 U. S. C. §904. 

2 

Separate and apart fr om the offense of joining a contin
gent of “uncivilized combatants who [are] not . . . likely to 
respect the laws of war,” Winthrop 784, Hamdan has been
charged wit h “conspir[ing] and agree[ing] with . . . the al
Qaida orga nization . . . to commit . . . offenses triable by
military co mmission,”  App. to Pet. for Cert. 65a.  Those 
offenses include “atta cking ci vilians; attacking civilian 
objects; murder by an unprivileged belligerent; and terro r
ism.” Ibid. This, too, alleges a viol ation of the law of war 
triable by military commission.

“[T]he experience of our wars,” Winthrop 839, is rif e
with evide nce that establishes beyond any doubt th at 
conspiracy to violate t he laws of war is itself an offense
cognizable before a law-of-wa r  military commission. 
World War II provides the most recent examples of the us e 
of American military commission s to try offenses pertai n
ing to violations of the laws of war. In that conflict, the 
orders establishing the jurisdiction of milit ary commi s
sions in various theaters of operation provided that co n
spiracy to v iolate the laws of war w as a cognizable offense. 
See Letter, General Headquarte rs, United States Arm y
Forces, Pacific (Sept. 24, 1945), Record in Yamashita v. 
Styer, O. T. 1945, No. 672, pp. 14, 16 (Exh . F) (Order
respecting the “Regul ations Gov erning the Trial of War 
—————— 

only  has Hamdan  been charged with  providin g assistance to top al 
Qaeda leadership (itself an offense triable  by military commission), he 
has also been charged wit h receivin g weapons t raining a t  an al Qaeda 
camp.  App. to Pet. for  Cert . 66a–67a. 
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Criminals” provided th at “particip ation in a c ommon plan 
or conspira cy to accomplish” various offenses against th e 
law of war was cognizable before military commissions);  1 
United Nations War Crimes Commission, La w Reports of 
Trials of War Criminals 114–115 ( 1997) (herei nafter U. N. 
Commission) (recounting that the orders establishi ng 
World War II military commissions in the Pacific an d 
China included “par ticipation in a common plan or co n
spiracy” pertaining to c ertain violations of the laws of wa r 
as an offense triable by military commission). Indeed, 
those order s authorized trial by military commission  of 
participatio n in a conspiracy to commit “m urder . . . or
other inhumane acts . . . against any civilian  population,” 
id., at 114, which is precisely the offense Hamdan h as 
been charged with he re.  And conspiracy t o violate the 
laws of war was charg ed in the highest profile case tried
before a World War II military commission, see Quirin, 
317 U. S., at 23, and on numerous other occasions.  See, 
e.g., Colepaugh v. Looney, 235 F. 2d 429, 431 (CA10 1956); 
Green 848 (describing the conspiracy trial of Julius Otto 
Kuehn).

To support its contrary conclusion, ante, at 35–36, the 
plurality at tempts to evade the import of Quirin (and the
other World War II authorities) by resting upon this
Court’s failure to address the sufficiency of the conspirac y
charge in the Quirin case, ante, at  41–43.  But the com
mon law of war canno t be ascertained from this Court’s 
failure to p ass upon an issue, or indeed to even mentio n 
the issue in its opinion; 11 rather, i t  is ascerta ined by the 
practice an d usage of war.  Winth rop 839; supra, at 11–12. 
—————— 

11 The plura lit y recounts the respective claims of the part ies in Quirin 
pertain ing to th is issue and cites th e United States Reports.  Ante, at 
41-42.  But th e claims of th e part ies are not in cluded in  th e opinion of
th e Cour t , but r ath er in  th e sect ions of th e Reports ent i tl ed “Ar gument
for  Petition ers,” and “Ar gument for  Respondent .”  See 317 U. S., at 
6–17. 
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The Civil War experience provides further support fo r 
the President’s conclus ion that co nspiracy to violate th e 
laws of war is an offense cognizable before law-of-war
military commissions.  Indeed, in the highest profile case 
to be tried before a mi litary commission relating to th at
war, namely, the trial of the men involved in the assassi
natio n of President Lincoln, th e charge provided that those 
men had “combin[ed], confederat [ed], and conspir[ ed] . . . to
ki l l and murder” President Lincoln. G. C. M. O. No. 356 
(1865), reprinted in H. R. Doc. No. 314, 55th Cong., 3d 
Sess., 696 (1899) (hereinafter G. C. M. O. No. 356). 12 

In addition to the foregoin g high-profile example, W in
throp’s trea t ise enumerates numerous Civil War military 
commission trials for c ons/�merous Civil War military 

u8.98 2.8529  ,�u8n7T0.9591 v4
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suppression of the exis ting rebelli on, by the burning and 
destruction  of steamboats and means of transportation on
the Missis sippi river”).  These examples provide incontro
vertible support for  the President’s conclu sion that t he
common law of war pe rmits military commission trials f or 
conspiracy to violate t he law of war.  And th ey specifically 
contradict the plurality’s co nclu sion to the contrary,
thereby easily satisfying its requirement that the Gov
ernment “make a substantial showing tha t  the crime for 
which it se eks to try a  defendant by military commission 
is acknowledged to be an offense against the law of war.” 
Ante, at 39-40. 14 

The plurality further contends, in reliance upon Win

—————— 
14 The plura lit y contends that  int erna t ional pra ct ice—including t he

pract ice of the IMT a t  Nur emberg—support s it s conclusion t hat  con
spiracy is not an offense triable by militar y commission because “ ‘[t]he 
Anglo-America n concept of conspira cy was not  part  of European legal 
systems and arguably  not an element of the inter nation ally  recognized 
laws of war.’ ” Ante, at 47 (quotin g T. Tay lor, Anatomy  of th e Nurem
berg Tr ials: A Per sonal M emoir  36 (1992)).  But w hile th e IM T did no t 
crimina lize a ll conspira cies to viola te the law of war, it  did crimina lize 
“par t icipat ion in a  common plan or conspira cy” to wage aggressive war. 
See 1 Trials, pp. XI–XII. Moreover , th e World War  II mili tar y tr ibu nals
of several Eur opean nat ions recognized conspira cy to viola te the laws of
war as an offense triable before milit ary commissions.   See 15  U. N. 
Commi ssion 90–91 (notin g th at th e French Militar y Tr ibunal at M ar
seille s found Henri Geo rges Stadelhofer “guilty of the  crime of associa
tion de malfaiteurs,” namely of “having formed  with various members of 
th e German Gestapo an associat ion with th e aim of preparin g or 
committ in g cr imes again st persons or property , with out ju stific at ion
under t he laws and usages of war” ); 11 id., at 98 (n otin g th at th e 
Netherlands’ milit ary tribunals were authorized to try conspiracy to 
viola te the laws of war) .  Thus, the Euro pean legal systems’ approach to 
domest ic conspira cy law has not  prevented Europea n nat ions from 
recognizing conspiracy offenses as viol atio ns of the law of war.  This is 
unsurpris ing, as the law of war is  derived not  from domest ic law but
from the wart ime practices of civiliz ed nations, including the United
States, which ha s consist ently recogniz ed that conspir acy to violate th e
laws of war is an offense tr iable by military commission. 
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throp, that conspiracy i s not an offense cognizable before a 
law-of-war military commission b ecause “it i s not enough
to intend to violate the law of war and commit overt acts 
in furthera nce of that intention unless the overt act s 
either are themselves offenses against the l aw of war or 
constitute steps sufficiently substantial to qualify as an 
attempt .î Ibid. But W inthrop does not suppo rt the plura l
ity’s conclusion.  The passage in Winthrop cited by th e
plurality states only that “the ju risdiction of the military 
commission should be restricted to cases of offence consist
ing in overt acts, i.e. in unlawful commissions or actua l 
attempts to  commit, and not in  intentions merely.”  Win
throp 841 (emphasis i n original).   This passage would be 
helpful to the plurality if its su bject were “conspiracy, ”
rather than  the “ju r isdiction of th e military commission .”
Winthrop is not speaking here of the requirements for a
conspiracy charge, but of the requirements for all charges.
Intentions do not suffi ce.  An unl awful act— such as com
mitting the crime of conspiracy— is necessary.  Winthrop
says nothing to exclud e either conspiracy or  membership 
in a criminal enterprise, both of which go beyond “inten
tions merely” and  “consis[t] of overt acts, i.e. . . . unlawful 
commissions or actual attempts t o commit,” and both of
which are expressly recognized by Winthrop as crimes
against the  law of wa r triable b y military commissions. 
Id., at 784; id., at 839, and n. 5, 840.  Indeed, the commis
sion of an ìovert ac[t]î is the trad itional requirement for
the completion of the c r ime of conspiracy, an d the charg e
against Ha mdan alleges numerou s such overt acts.  App.
to Pet. for Cert. 65a. The plurality’s appro ach, unsup
ported by Winthrop, requires that any overt act to furth er
a conspiracy must itself be a completed war c r ime distinct 
from conspiracy—which merely begs the question th e 
plurality sets out to answer , namely, whether conspirac y
itself may constitute a violation of the law of war.  And , 
even the plurality’s unsupported standard is satisfi ed 
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here. Ham dan has been charged with the overt a cts of
providing protection, transportation, weapons, and othe r 
services to the enemy, id., at 65a–67a, acts whi ch in and of 
themselves are violatio ns of the la ws of war.  See supra, at 
20–21; Win throp 839–840. 

3 

Ultimately, the plurality’s determ ination that Hamd an
has not been charged with an offense triable before a 
military commission r ests not up on any historical example 
or authority, but u pon the plur ality’s raw  jud gment of th e
“inability on the Executive’s part  here to satisfy the most 
basic precondition . . . for establi shment of military com
missions: military necessity.” Ante, at 48. This judgment
starkly confirms that the plurality has appoin ted itself the 
ultimate arbiter of wh at is quintessentially a policy an d 
military judgment, namely, the appropria te military
measures to take agai nst those who “aided  the terrori st
attacks tha t  occurred on September 11, 2001.”  AUM F 
§2(a), 115 Stat. 224.  The plurality’s suggestion that Ham
dan’s commission is il legitimate because it is  not dispen s
ing swift ju stice on the battlefield is unsupportable.  Ante, 
at 43. Even a cursory  review of the authorities confirms 
that law-of-war military commissions have wide-ranging 
jurisdiction to try offenses against the law of war in exi
gent and n onexigent circumstances alike.  See, e.g., Win
throp 839– 840; see also Yamashita, 327 U. S., at 5 (mili
tary commission trial after the cessation of hostilities i n
the Philippines); Quirin, 317 U. S. 1 (military commission 
trial in Washington, D. C.).  Traditionally, retributive
justice for heinous wa r crimes is  as much a “military 
necessity” as the “demands” of “military efficiency” toute d
by the plurality, and swift military retributio n is precisely 
what Congress authori zed the President to impose on t he
September 11 attacke rs in the AUMF. 

Today a plu rality of thi s Court wo uld hold that conspir
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contrar y to the text a nd structu re of the UCMJ, but it is 
also inconsistent with precedent of this Cour t .  Consistent 
with Madsen’s conclusion pertaining to the common-law
nature of m ilitary com missions and the President’s discre
tion to prescribe their procedures, Article 36 of the UCMJ
authorizes the President to establ ish procedu res for mili
tary  commissions “which shall, so far as he considers 
practicable, apply the principles of law and the rules of 
evidence generally recognized in the trial of criminal cases 
in the Unit ed States district court s, but which may not be 
contrar y to or inconsist ent with th is chapter.”   10 U. S. C. 
§836(a) (emphasis added).  Far from constraining the
President’s authority, Article 36 r ecognizes the President’s 
prerogative  to depart from th e procedures applicable i n
criminal cases whenev er he alone does not deem such 
procedures “pra cticabl e.”  While the proce dural regul a
tions promulgated by the Executi ve must not be “contrary 
to” the UC MJ, only a few provisions of the UCMJ mention 
“military commissions,”  see ante, at 58, n. 49, and there i s 
no suggestion that the procedures to be employed by 
Hamdan’ s commission implicate any of those provisions. 

Notwithsta nding the fo regoing, the Court concludes that
Article 36(b) of the UCMJ, 10  U. S. C. §836(b), which 
provides that “ ‘[a]ll rul es and regu lations made under this 
article shall be unifor m insofar as practica ble,’ ” ante, at 
57, requires the President to employ the same rules and
procedures in military commissions as are employed by 
courts-mart ial ìinsofar as practicable.î Ante, at 59. The 
Court further concludes that Hamdan’s commission is 
unlawful because the President has not expl ained why it 
is not practicable to apply the same rules and procedu res 
to Hamdan ’s commission as would be applied in a trial b y
court marti al.  Ante, at 60. 

This interpretation of §836(b) is unconvincing.  As an 
initial matter, the Co urt fails to  account for our cases 
interpreting the prede cessor to Article 21 of the UCMJ — 
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Article 15 of the Artic les of War—which p rovides cruci al 
context tha t  bears dire ctly on  the proper inte rpretation o f
Article 36(b ).  Ar ticle 15 of the A rticles of War provided 
that: 

“The provis ions of these articles conferring j urisdic
tion upon c ourts-marti al shall  not  be construed as de
priving military commi ssions, provost courts, or other
military tri bunals of concurrent ju risdiction in respect 
of offenders or offences that by statute or by th e law of
war may b e triable by such military comm issions, 
provost courts, or other military tri bunals.” 

In Yamashita, this Cou rt con cluded that  Ar tic le 15 of the 
Articles of War preserved the President’s unfettered au
thority to prescribe mi litary commission  procedure.  The 
Court expl ained, “[b]y thus recognizing military commis
sions in order to p reserve their traditional jurisdiction
over enemy combatants unimpaired by the Articles, Co n
gress gave sanction . . . to any use of the milit ary commis
sion contemplated by the common  law of war .”  327 U. S., 
at 20 (emphasis added) 16; see also Quirin, 317 U. S., at 28; 
Madsen, 343 U. S., at 355.  In  reaching this conclusion, 
this Court treated as autho ritative the congressional 
testimony of Judge Advocate General Crowd er, who testi
—————— 

16 The Cour t  suggests th at Congress’ amendment to Ar ti cle 2 of the 
UCM J, providin g th at th e UCM J applie s to “per sons with in  an area
leased by or otherwise reserved or  acquir ed for th e use of the United
States,” 10 U. S. C. §802(a)(12), deprives Yamashita’s conclusion 
respecting the Presiden t’s authority to promulgate m ilit ary commiss ion 
procedures of it s “precedent ial va lue.” Ante, at 56.  But th is mer ely
begs the question of the scope and content of the remaining provisions
of th e UCM J.  Noth in g in th e addition s to Ar tic le 2, or any other
provision  of th e UCM J, suggests th at Congress has distu rbed th is
Cour t ’s unequivocal in ter pretation  of Ar tic le 21 as preserving the 
common-law status of milit ary commissions and the correspondin g
authority of t he President to set their procedures  pursuant  to hi s 
commander-in-chief powe rs.  See Quirin, 317 U. S., at 28; Yamashita, 
327 U. S., at 2 0; Madsen v. Kinsella, 343 U. S. 341, 355 (1952). 
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fied that A rticle 15 of the Articles of War was enacted to 
preserve th e military commission  as “ ‘our common-law 
war court.’ ”  Yamashita, supra, at 19, n. 7.  And this Court 
recognized that Article  15’s preservation of military com
missions as common-law wa r cour ts preserve d the Presi
dent’s commander-in-chief autho rity to both “establish”
military commissions  and to “prescribe [their] proce
dure[s].” Madsen, 343 U. S., at 348; id., at  348–349 (ex
plaining th at Congress had “re frain[ed] from legislating” 
in the area  of militar y commission procedures, in “con
tras[t] wit h its tradi tional readiness to . . . prescrib[e],
with parti cularity, t he jurisdiction and procedure of 
United S tates courts-martial”); c f. Green 834 (“The mil i
tary  commission exercising jurisdi ction under common law
authority is usually appointed by a superior milita ry 
commander and is limi ted in it s procedure onl y by the will 
of that commander. Like any other common law court, in
the absence of directiv e of superior authorit y to the con
trary, the military commission i s free to formulate its own
rules of pro cedure”). 

Given these precedents, the Court’ s conclusion that 
Article 36(b) requires the President to apply the same
rules and procedures to military commission s as are appl i
cable to courts-martia l  is unsustainable.  When Congress
codified Art icle 15 of the Articles of War in Article 21 of 
the UCMJ it was “presumed to be aware of . . . and to 
adopt” this  Court’s in terpretatio n of that provision as
preserving the common-law stat us of military commis
sions, inclusive of the President’s unfettered authority t o
prescribe their procedures. Lorillard v. Pons, 434 U. S. 
575, 580 (1978).  The Court’s conclusion that Article 36(b) 
repudiates this settled meaning of Article 21 is not based
upon a specific textual  reference to military commission s,
but rather on a one- sentence subsection providing that 
“[a]ll rules and regulat ions made under this article shall 
be uniform insofar as practi cable.” 10 U. S. C. §836(b). 
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This is littl e more than an impermissible repeal by impli
cation. See Branch v. Smith, 538 U. S. 254, 273 (2003). 
(“We have repeatedly stated . . . that absent a clearl y 
expressed congressional intention,  repeals by implication
are not favored” (citation and internal quota tion marks 
omitted)). Moreover, the Court’s conclusion is flatly con
trar y to its duty not t o set aside Hamdan’s  commission
“without th e clear conviction that [it is] in conflict with th e 
. . . laws of Congress constitutionally enacted.”  Quirin, 
supra, at 25  (emphasis added). 

Nothing in the text of Article 36(b ) supports the Court’s
sweeping conclusion that it represents an unprecedented 
congressional effort to change the nature of military com
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judge has been detail ed to the court.”  I t  is also confirmed 
by the other provisions of §839, which refer only to courts -
martial. See §§839(a)(1)–(4) (“[A]ny time after the service
of charges which have been referred for trial to a court -
martial composed of a military judge and members, the 
military ju dge may . . . call the court into session without
the presence of the members for the purpose of,” hearing
motions, is suing rulings, holding arraignme nts, receivin g 
pleas, and performing various procedural functions).  See 
also §839(b) (“Proceedings under subsection (a) shall be 
conducted in the presence of the a ccused”).  Section 839(c)
simply does not address the procedural requirements of
military commissions. 

B 

The Court contends that Ha mdan’s military commissio n
is also unlawful be cause it violates Common Article 3 o f the 
Geneva Conventions, see ante, at  65–72. Furthermore, 
Hamdan conten ds tha t  his commis sion is u nlawful be cause 
it violates various provisions of the Thir d Geneva Conven
tion. These contentions are untenable. 

1 

As an initial matter, and as the Court of Appeals con
cluded, both of Hamdan’s Geneva Convention claims a re 
foreclosed by Johnson v. Eisentrager, 339 U. S. 763 (1950). 
In that case the respondents claimed, inter alia, that thei r 
military co mmission l acked juris diction because it failed to 
provide them with cert ain proc edural safeguards that the y
argued were required under the Geneva Conventions.  Id., 
at 789–790.  While this  Court re jected the un derl yin g mer
its o f the respondents’ Geneva Convention claims, id., at 
790, i t  also held, i n th e alterna t ive, that the respondents
could “not assert . . . th at an yt hin g in the  Geneva Conven
tion m akes them i mmu ne from prosecut ion or punis hment
for war crimes,” id., at 789.  The Court explain ed: 
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“We are not holding that these prisoners have no
right which  the militar y authorities are boun d to re
spect. The United States, by the Geneva Convention
of July 27, 1929, 47 Stat. 2021, concluded with forty-
six other countries, including the German Reich, an
agreement upon the treatment to be accorded cap
tives. These prisoners claim to be and are entitled to
its protection. It is, however, the  obvious scheme of 
the Agreem ent that re sponsibility  for observance and 
enforcement  of these rights is upon political a nd mili
tary au thorities.  Rights of alien enemies are vindi
cated under  it only through protests and intervention 
of protecti ng powers as the ri ghts of our citizens 
against foreign governments are vindicated only by
Presidential intervention.” Id., at 789, n. 14. 

This alternative holding is no les s binding than if it were 
the exclusive basis for the Court’ s decision.  See Massa
chusetts v. United States, 333 U. S. 611, 623 (1948). Whi le 
the Court  attempts  to cast Eisentrager’s unqualifi ed, 
alternative holding as footnote dictum, ante, at 63–64, it 
does not dispute the correctness of its conclusion, namely,
that the provisions of the 1929 Geneva Convention were 
not judicially enforceable be cause that Convention con
templated that diplomatic measures by political and mil i
tary authorities were t he exclusive mechanis ms for such 
enforcement .  Nor does the Court suggest th at the 1949
Geneva Conventions departed fro m this fra mework.  See 
ante, at  64 (“We may assume that ‘the obvious scheme’ of 
the 1949 Conventions is identical in all relevant respects
to that of the 1929 Con vention”). 

Instead, the Court concludes tha t  petitioner  may seek
judicial enforcement of the provisions of the Geneva Con
ventions because “they are . . . part of the law of war.  And 
compliance with the law of war  is the condition upon 
which the authority s et forth in Article 21  is granted .” 
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Ante, at 65  (citation omitted).  But Arti cle 21 authorizes 
the use of military commissions;  it does not purport to
render judicially enforceable aspects of the law of war th at
are not so enforceable of their own accord.  See Quirin, 317 
U. S., at 28 (by enacting Article 21, “Congress has expli c
itly provided, so far as  it ma y constitutionally do so, that
military tri bunals shal l have juris diction to try offenders 
or offenses against the law of w ar”).  The Court cann ot 
escape Eisentrager’s holding merely by observing th at 
Article 21 mentions t he law of w ar; indeed, though Eisen
trager did n ot specifically consider the Court’s novel inter
pretation of Article 21, Eisentrager involved a challenge to
the legality of a World War II military commission, which, 
like all such commissions, found its authorization in Arti
cle 15 of th e Articles o f War, the predecessor to Article 21 
of the UCMJ. Thus, the Court’s interpretation of Article
21 is foreclosed by Eisentrager. 

In any event, the Court’s argu ment is too clever by half. 
The judicial nonenf orceability of t he Geneva Conventions
derives from the fact that those Conventions have exclu
sive enforcement mechanisms, s ee Eisentrager, supra, at 
789, n. 14, and this, too, is  part of the law of war.  The 
Court’s posi tion thus rests on the assumption that Arti cle 
21’s reference to the “laws of war” selectively incorporates
only those aspects of the Geneva Conventio ns that the 
Cour t f inds convenient , namely , th e substant ive requir e
ments of Common Article 3, and not those aspects of the 
Conventions that the Court, for whatever reason, disfavors, 
namely  the Convent ions’ exclusive diplomat ic enforcement 
scheme.  The Court provides no account of why the partial
incorporatio n of the Geneva Conventions should e xtend 
only so far—an d no furthe r—because none is availab le 
beyond its evide nt pre ference to adj udicate those matte rs
tha t the law of war, th rough th e Geneva Convention s, 
consigns exclusi vely to the poli tic al branches. 

Even if the  Court were correct that Ar ticle 21 of the 
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UCMJ rend ers judicially enforceable aspects of the law of 
war tha t  are not so enforceable by their own t erms, Articl e 
21 simply cannot be interpreted to render judicially en
forceable the particular  provision of the law of war at issu e 
here, namely Common Article 3 of the Geneva Conven
tions. As relevant, Article 21 provides that “[t]he provi
sions of this chapter conferring j urisdiction upon court s-
martial do not deprive military commissions . . . of concur
rent jurisdi ction with respect to offenders or offenses that 
by statu te or by the law of war may be tried by military 
commissions.”  10 U. S. C. §821 (emphasis added).  Thus , 
to the extent Article 21 can be  interpreted a s authorizing 
judicial enforcement of aspects of the law of war tha t  are 
not otherwise judicial ly enforceable, that authorization 
only extends to provisions of the law of war t hat relate to 
whether a particular “ offender” or a parti cular “offense” is
triable by military co mmission.  Common Article 3 of the 
Geneva Conventions, the sole provision of the Geneva 
Conventions relevant to the Cou rt’s holding , relates to 
neither. Rather, it relates ex clusively to the particulars o f
the tribuna l itself, namely, whether it is “regularly con sti
tuted” and whether it “acif

-

,



47 Cite as: 548 U. S. ____ (2006) 

THOMAS , J., dissent in g 

spondents 4. 

Notwithsta nding these provisions, which in my jud gment
easily satis fy the nebu lous standa rds of Common Article
3,20 the plurality concludes that Hamdan’s co mmission i s
unlawful because of  the possibili ty that Ha mdan will be 
barred fro m proceedings and denied access to evidence 
that may be used to c onvict him.  Ante, at 70–72. But, 
under the commissions’ rules, the Government may not
impose such bar or de nial on Hamdan if it would render
his trial unfair, a question that is clearly with in the scope 
of the appellate review contemplated by regulation and 
statute. 

Moreover, while the E xecutive is surely not r equired to
offer a particularized defense of these procedures prior to 
their application, the procedures themselves mak e clear 
that Ham dan would only be ex cluded (other than for 
disruption) if it were necessary to protect  classified (or
classifiable)  intelligence, Dept. of Defense, Military Com
mission Order No. 1, §6(B)(3) (Aug. 31, 2005), including
the sources and methods for gath ering such intelligence. 
The Government has explained that “we want to ma ke 
sure that these procee dings, which are going on in the
middle of t he war, do not interfere with our war effort and 
. . . because of the way we would b e able to handle interro
gations and intell igence informati on, may actually assis t
us in promoting our war aims.”  News Br iefing (remarks  of
Douglas J. Feith, Under Secreta ry of Defens e for Policy ). 
And this C ourt has concluded, in the very context of a 
—————— 

20 Notably, a prosecutor before the Quirin milit ary commiss ion has 
descr ibed these procedures as “a substan t ial impr ovement over th ose in
effect during World War II, ” further obse rving that “[t] hey go a long 
way toward assur ing th at t he tr ials w i l l be full an d fair .”  Nation al 
Institute of Military Just ice, Procedures for Tria ls by M ilitary Commis
sions of Cert ain Non-Unit ed States Cit izens in t he War A gainst  Terror
ism, p. x (2002) (hereinafter Pro cedures for Trials) (foreword by Lloyd 
N. Cutler). 
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th reat to reveal our N atio n’s intelli gence gath ering sour ces
and meth ods, that “[i]t  is ‘obvious and unarguable’ th at no 
governmental in terest is more compell ing th an the securi ty
of the Natio n,” Haig, 453 U. S., at 307 (quoti ng Aptheker v. 
Secretary of State, 378 U. S. 500, 509 (1964)), and th at 
“[m]easur es to protect the secrecy of our Government’ s
forei gn i ntel ligen ce operation s plain ly serve th ese interests,” 
Haig, supra, at 307.  See also Snepp v. United States, 444 
U. S. 507, 509, n. 3 (1980) (per curiam) (“The Government 
has a compellin g interest i n protectin g both the se crecy of
info rmation important to our n atio nal securi ty and the 
appearan ce of confi dential ity s o essential to the effecti ve
operati on of our foreign int ell igence serv ice”); Curtiss-
Wright, 299 U. S., at 320. This int erest i s surely compelli ng 
here.  Accordin g to t he Government , “[b]ecause al Qaeda
operates as a clandestine force rely ing on sleeper agents to
mount surprise attack s, one of th e most cr it ical fronts in th e 
current w ar in volves gathering intelli gence about future 
terr orist  atta cks and how th e terro r ist netw ork operat es—
identifyi ng where its  operat ives are, how it plans att acks, 
who directs operat ions, and how t hey communicate.”  Br ief 
for Uni ted States in No. 03–4792, United States v. Mous
saoui (CA4), p. 9.  We should not rule out the possibili ty th at
th is compell ing interest can be protected, while  at the same
ti me affordi ng Ham dan (and others li ke hi m) a fai r  trial .

In these ci rcumstance s, “civilized peoples” would take
into account the context of mil i tary commission trials 
against unlawful combatants in the war on terrorism,
including t he need to keep certain information secret in 
the interest of preventing future  attacks on  our Nation 
and its fore ign installations so lon g as it did not deprive
the accused of a fair  trial.  Accordingly, t he President’s
understanding of the r equirement s of Common Article 3 i s
entitled to “great weigh t .”  See supra, at 43. 
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committed by the pris oner of war.”  6 U. S. T., at 338 2. 
Article 87 states that “[p]riso ners of war may not be sen
tenced by the military authorities and courts  of the De
taining Pow er to any pe nalties except those pro vided for in 
respect of members of the armed forces of the said Power 
who have committed the same ac ts.”  Id ., at 3384. Simi
larly, Ar ticle 66 of the Geneva Convention R elative to t he 
Treatment of Civilian Persons in Time of War—a provi
sion to which the Court looks for guidance in interpreting
Common Article 3, see ante at 69—expressly provides that
civilians charged wit h committing crimes in occupied 
territory m ay be handed over by the occupyi ng power “to 
its properly constituted, non-polit ical militar y courts, on
condition that the said courts sit  in the occu pied countr y.”
6 U. S. T. 3516, 3558–3560, T. I. A. S. No. 3365.  If  Com
mon Article 3 had been  meant to i ncorporate a “uniformi ty 
principle,” it presumably would have used la nguage like
that employed in the provisions noted above. For these 
reasons, I cannot agree with the Court’s conclusion tha t
the military commission at issue here is not a “regularl y 
constituted  court” because its structure and  composition 
differ from those of a c ourt-martia l . 

Contrar y to the suggestion of the Court, see ante, at 69 , 
the commentary on A rticle 66 of Fourth Gen eva Conven
tion does not undermine this co nclusion.  As noted, Articl e 
66 permits an occupyin g power to t ry civilians in its “prop
erly constituted, non-political mil i tary courts,” 6 U. S. T., 
at 3558. The commentary on this provision states: 

“The courts are to be ‘reg ularly  constituted’.  This 
wording definitely excludes all special tribunals.  It is 
the ordinary military courts of th e Occupying Power 
which will be competent.”  4 Int’l Comm. of Red Cross, 
Commentary: Geneva Convention Relative to the Pro
tection of Civilian Persons in Time of War 340 (1958)
(hereinafter GCIV Com mentary). 
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The Court states that this commentary “defines ‘ “regu
larly constituted” ’ trib unals to include ‘ordin ary military 
courts’ and ‘definitely exclud[e] all special  tribunals.’ ”  
Ante, at  69 (alteration in original).  This m uch is clear 
from the commentary i tself.  Yet t he mere statement that 
a military court is a regularly con stituted tri bunal is of no
help in addressing petitioner’s claim that his commission 
is not  such a tribunal.  As for the commentary’s mention of
“special tri bunals,” it is doubtful whether we  should take 
this gloss on Arti cle 66—which for bids an occupying  power 
from trying civilians  in courts set up specially for that 
purpose—to tell us much about th e very different contex t
addressed by Common Article 3.

But even if Common Article 3 recognizes this prohibi
tion on “special tribunals,” that prohibition d oes not cover 
petitioner’s tribunal. If “special” means anything in con
tradistincti on to “reg ular,” it would be in the sense of
“special” as “relating to a single t hing,” and “regular”  as
“uniform in course, practice , or occurrence.”  Webster’s 
Third New International Dictionary 2186, 1913. Insof ar 
as respondents propose to conduct the tribuna ls according 
to the procedures of Milit ary Commis sion Order No. 1 and
orders promulgated thereunder—and nobody has sug
gested respondent s intend otherw ise—then it  seems that 
petitioner’s tribunal, like the hundreds of others respon
dents propose to conduct, is ver y much regul ar and not at
all special. 

B 

I also disagree with the Court’s conclusion that peti
tioner’s military comm ission is “il legal,” ante, at 62, be
cause its procedures allegedly do not comply with  10
U. S. C. §836.  Even if §836(b), unlike Common Article 3, 
does impose at lea st a limited uniformity requiremen t
amongst th e tribunals contemplated by the UCMJ, but see 
ante, at 35 (THOMAS , J., dissentin g), and even if it is as
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sumed for the sak e of argument that some of the proce
dures specified in Military Co mmission Order No. 1 
impermissi bly deviate from court-martial procedures, it 
does not follow that the military commission s created by
that order are not “regularly con stituted” or  that tryin g 
petitioner before such a commi ssion would be inconsisten t
with the la w of war.  If Congress enacted a statute requir
ing the federal district courts to follow a procedure that is
unconstitutional, the statute wo uld be invalid, but the 
district courts would n ot.  Li kewi se, if some of the proce
dures that may be used in military commission proceed
ings are improper, the appropriate  remedy is to proscribe 
the use of those particular proced ures, not to outlaw the
commissions.  I see no justific ation for striking down th e 
entire commission str ucture simply because it is possible 
that petitioner’ s trial might involve the use of some pro ce
dure that is improper. 

III 

Returning to the three elements of Common A rticle 3—
(1) a court, (2) that is appointed, set up, and established in 
compliance with domestic law, and (3) that respects uni
versally rec ognized fundamental rights—I c onclude tha t
all of these elements ar e satisfied i n this case. 

A 

First, the commissions qualify as courts. 

Second, the commissions were appointed, set up, and
established pursuant to  an order of the President, just like
the commission in Ex parte Quir in,  317 U. S. 1 (1942), and 
the Court acknowledges that Qui r in  recognized that th e 
statutory predecessor of 10 U. S. C. §821 “preserved” th e 
President’s power “ to convene military  commissions,” ante, 
at 29. Although J USTICE KENN EDY concludes that “a n 
acceptable degree of independence from the Executive is 
necessary to render a commission ‘regularly  constituted ’ 
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by the stan dards of our Nati on’s system of justice,” ante at 
9–10, he offers no support for thi s proposition (which in
any event seems to be more about fairness or integrity 
than regularity). The commission in Quirin  was certainly
no more in dependent from the Executive than the com
missions  at issue here,  and 10 U. S. C. §§821 and 836 do
not speak to this issue. 1 

Finally, the commissio n procedures, tak en as a whole, 
and including the availability of review by a United State s
Court of Appeals and by this Court , do not provide a basi s
for deeming the commi ssions to be illegitimate.  The Cour t 
questions t he following two p rocedural rules: the rule 
allowing the Secretary of De fense to change the governing 
rules “ ‘from time to t ime’” (whic h does not rule out mid-
trial changes), see ante, at 70, n. 65  (Opinion of  the Court); 
ante, at 9–10 (KENNE DY, J., concurring in part), and the 
rule that permits the admission of any evidence that
would have “ ‘probati ve value to a reas onable person’ ” 
(which dep arts from our legal system’s usual rules of
evidence), see ante, at 51, 60 (Opinion of the Court); ante, 
at 16–18 (K ENN EDY, J., concurri ng in part ).2  Neither  
of these two rules undermines the legitimacy of the 
commissions. 

Surely the  entire commission structu re cannot be 
stricken me rely because it is possible that the governing
rules might be changed during th e course of one or more 
—————— 

1 Sect ion 821 l




