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Pursuant to Congress’ Joint Resolution authorizing the President to
“use all necessary and appropriate force against those nations, or-
ganizations, or persons he determines planned, authorized, commit-
ted or aided” the September 11, 2001, al Qaeda terrorist attacks
(AUMF), U. S. Armed Forces invaded Afghanistan. During the hos-
tilities, in 2001, militia forces captured petitioner Hamdan, a Yemeni
national, and turned him over to the U. S. military, which, in 2002,
transported him to prison in Guantanamo Bay, Cuba. Over a year
later, the President deemed Hamdan eligible for trial by military
commission for then-unspecified crimes. After another year, he was
charged with conspiracy “to commit ... offenses triable by military
commission.” In habeas and mandamus petitions, Hamdan asserted
that the military commission lacks authority to try him because (1)
neither congressional Act nor the common law of war supports trial
by this commission for conspiracy, an offense that, Hamdan says, is
not a violation of the law of war; and (2) the procedures adopted to
try him violate basic tenets of military and international law, includ-
ing the principle that a defendant must be permitted to see and hear
the evidence against him.

The District Court granted habeas relief and stayed the commis-
sion’s proceedings, concluding that the President’s authority to estab-
lish military commissions extends only to offenders or offenses triable
by such a commission under the law of war; that such law includes
the Third Geneva Convention; that Hamdan is entitled to that Con-
vention’s full protections until adjudged, under it, not to be a prisoner
of war; and that, whether or not Hamdan is properly classified a pris-
oner of war, the commission convened to try him was established in
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deplorato le azioni di coloro che abusano dei diritti democratici ideando, pianificando e compiendo
atti di violenza in occasione di manifestazioni pubbliche;

ricordato la necessit di avviare un dialogo con le organizzazioni non governative, le parti sociali e la
societ civile.

Partendo dalle possibilit offerte dagli strumenti giuridici in vigore e dagli organismi istituiti nell ambito
dell Unione europea, essi ritengono che occorra sottolineare |importanza di un efficace cooperazione
europea nel settore dell ordine pubblico.

3. Nella sessione del 16 luglio 2001 il Consiglio ha dichiarato che render pubblico, insieme alla
Commissione, un dettagliato elenco di argomentazioni riguardante il ruolo gi assai positivo dell Unione
europea a questo riguardo.

Quanto alle attivit delle forze di polizia in occasione del Consiglio europeo di G teborg, le autorit
svedesi stanno svolgendo un inchiesta, compresa un inchiesta parlamentare condotta dall ex primo ministro
Ingvar Carlsson.

4. 1l Consiglio informa | onorevole parlamentare che il testo integrale delle conclusioni di cui al punto 1
t disponibile sul sito Internet del Consiglio.

(2002/C 81 E/111) INTERROGAZIONE SCRITTA E-2022/01
di Elizabeth Lynne (ELDR) al Consiglio

(12 luglio 2001)
Oggetto: Studio statunitense sull adescamento dei bambini su Internet

Recenti studi condotti negli Usa (cfr. Kimberly J. Mitchell, PhD; David Finkelhor, PhD; Janis Wolak, JD,
«Risk Factors for an Impact of Online Sexual Solicitation of Youth» in Journal of the American Medical
Association, Vol 285, n. 23, 20 giugno 2001; esiste anche un altro studio analogo del Pew Internet and
American Life Project, che quanto prima verr pubblicato integralmente) hanno dimostrato che un
bambino su 5, che naviga regolarmente in Internet, £ stato adescato, a fini sessuali, da estranei almeno una
volta nello scorso anno e che neppure | esistenza di filtri e di controlli da parte dei genitori ha diminuito la
probabilit che un bambino sia adescato da un estraneo. Inoltre, visto che Internet £ una rete globale, £
probabile che questa situazione non riguardi solo gli Stati Uniti.

Ci premesso, intende il Consiglio esaminare i risultati dei suddetti studi e sulla loro base avviare studi
analoghi a livello europeo? Inoltre, non ritiene che tali studi mettano in evidenza la necessit di
un ulteriore azione a livello europeo in questo settore, sulla base dei programmi STOP e Daphne e dell
iniziativa recentemente presa dalla presidenza svedese di lotta allo sfruttamento sessuale dei minori e alla
pornografia infantile?

In caso positivo, quali provvedimenti intende prendere in futuro?

Risposta

(6 dicembre 2001)

Il Consiglio ritiene preoccupante | utilizzazione abusiva di Internet, soprattutto quando si tratta di bambini.
La Comunit £ gi attiva nel settore della protezione dei minori per quanto riguarda i servizi audiovisivi e
d informazione come indica la raccomandazione del Consiglio del 24.9.98 concernente la tutela dei minori
e della dignit umana nei servizi audiovisivi e d informazipicaé¢ L essa stessa strettamente connessa al
piano pluriennale d azione comunitario per promuovere |uso sicuro di Internet attraverso la lotta alle
informazioni di contenuto illegale e nocivo diffuse attraverso le reti glpbEdil€ piano d azione ha fatto
seguito alla comunicazione della Commissione relativa alle informazioni di contenuto illegale e nocivo
diffuse attraverso Internet.
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Risposta

(6 dicembre 2001)

Il Consiglio £ consapevole dei tempi molto ristretti che precedono la scadenza del trattato CECA e della
decisione 3632/93/CECA e non mancher di riservare il grado di priorit richiesto alla proposta di
regolamento del Consiglio sugli aiuti di Stato all industria carboniera adottata dalla Commissione il
25 luglio 2001 e presentata al Consiglio il 30 luglio 2001.

(2002/C 81 E/110) INTERROGAZIONE SCRITTA E-2011/01
di Erik Meijer (GUE/NGL) al Consiglio

(12 luglio 2001)

Oggetto: Vertice di G teborg e eliminazione delle cause di scontri violenti in occasione di riunioni dei capi
di governo europei

1. Pu confermare il Consiglio che nella preparazione del Vertice europeo svoltosi a G teborg il 15 e
16 giugno 2001 la polizia aveva iniziato ad instaurare un dialogo positivo con gli organizzatori di
manifestazioni pacifiche intese ad esprimere in occasione del Vertice posizioni divergenti?

2. Pu il Consiglio inoltre confermare che questo approccio basato su contatti, dialogo e de-escalation
stato abbandonato improvvisamente dalla polizia alcuni giorni prima del Vertice e che da quel momento
essa non t stata pig accessibile ai manifestanti? Qual t il motivo di questo cambiamento?

3. Quali considerazioni sono alla base del metodo imprevedibilmente duro in cui £ stato assicurato il
mantenimento dell ordine a partire da gioved 15 giugno, consistito tra | altro nel costringere i presenti in
un luogo di accoglienza a stare distesi per terra, nel percuotere e intimidire i dimostranti, nell introdurre tra
guesti dei provocatori, nel procedere ad arresti preventivi e nello sparare con munizioni attive?

4. Conviene il Consiglio con |interrogante nel ritenere che gruppi che desiderano attirare in modo
pacifico | attenzione sulle loro opinioni divergenti, nel caso di un intervento da parte della polizia ritenuto
irragionevole, possono turbarsi al punto di farsi trascinare da una piccolissima minoranza non
necessariamente animata da intenti pacifici?

5. Come pensa il Consiglio di contribuire ad evitare | ulteriore accentuarsi del contrasto tra | Europa dei
governanti che attribuiscono importanza soprattutto alla centralizzazione, | uniformit, la liberalizzazione, i
tagli alle spese e | esibizione del potere e | Europa dei cittadini preoccupati che privilegiano la democrazia,
la prossimit, |uguaglianza sociale, la tutela dell ambiente, il disarmo, i servizi sociali e il diritto alla
diversit ?

6. " disposto il Consiglio, di concerto con gli Stati membri responsabili attualmente della sicurezza
interna, a far s che i prossimi incontri di vertice non siano pig al centro di atti di violenza grazie ad un
atteggiamento della polizia tollerante e teso a ridurre le tensioni?

Risposta

(27 novembre 2001)

1. Come |Onorevole Parlamentare sapr, il Consiglio ha affrontato questa questione due volte in
occasione delle sessioni del 13 luglio 2001 (formazione «Giustizia e Affari interni») e del 16 luglio 2001
(formazione «Affari generali»).

2. In tale occasione il Consiglio e i rappresentanti dei Governi degli Stati membri hanno:

riconosciuto che il paese ospitante £ responsabile del mantenimento dell ordine pubblico e della
sicurezza nel contesto di riunioni del Consiglio europeo e di altri eventi di portata simile;

rammentato che | Unione europea si prefigge di conservare e sviluppare | Unione quale spazio di
libert, sicurezza e giustizia,;
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drawing a n egative inference.

A like inference follows a fortiori from Lindh in this
case. “If . .. Congress was reasonably concerned to ensure
that [881005(e)(2) and (3)] be applied to pending cases, it
should have been just as concerned about [§1005(e)(1) ],
unless it had the different inte nt that the latter [section]
not be applied to the genera | run of pending cases.” Id., at
329. If anything, the evidence of deliberate omiss ion is
stronger here than it was in  Lindh. In Lindh, the provi -
sions to be contrasted had been drafted separately bu t
were later “joined together and ... considered simultane -
ously when the language raising the im plication was
inserted.” 1d., at 330. We observed that Congress’ tandem
review and approval of the two sets of provisions strength -
ened the presumption that the relevant omission was
deliberate. Id., at 331; see also Field v. Mans, 516 U. S.
59, 75 (1995) (“The more apparently deliber ate the con-
trast, the s tronger the inference, as applied, for example,
to contrasti ng statu tory sections originally enacted simul -
taneously in relevant respects”). Here, Congress not only
considered the respecti ve temporal reaches of paragraphs
(1), (2), and (3) of subsection (e) together at every stage,
but omitted parag raph (1) from its directi ve that para-
graphs (2) and (3) apply to pending cases only after havin g
rejected earlier proposed versions of the statute that would
have included what is now paragraph (1) within the scope
of that directive. @ Compare DTA 81005(h)(2), 119 Stat.
2743-2744, with 151 Cong. Rec. S12655 (Nov. 10, 2005) (S.
Amdt. 2515); see id., at S14257-S14258 (Dec. 21, 2005)
(discussing similar lan guage proposed in both the House
and the Senate).? Congress’ rejection of the v ery languag e

9That par agraph (1), along with paragraphs (2) and (3), is to “take
effect on the d ate of enactment,” DTA 8§1005(h)(1), 119 Stat. 2743, is not
dispositive; “a ‘statement that a statute will become effective on a
certain date does not even arguably suggest that it has any application
to conduct that occurred at an earlier date.” ” INS v. St. Cyr, 533 U. S.
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The Government nonet heless offers two reasons why, i n
its view, no negative inference may be dra wn in favor of
jurisdiction. First, it asserts that Lindh is inapposite
because “Section 1005(e)(1) and (h)(1) remove jurisdictio n,
while Section 1005(e)( 2), (3) and (h)(2) create an exclusive
review mechanism and define the nature of that review.”
Reply Brief in Support of Respondents’ Motion to Dismiss
4. Because the provisions being contrasted “address
wholly dist inct subject matters,” Martin v. Hadix, 527
U. S. 343, 356 (1999), the Government argues, Congress’
different tr eatment of them is of no significance.

This argument must fail because it rests on a false dis-
tin ction between the “juris dictional” nature of subsection
(e)(1) and the “procedural” charac ter of subsections (e)(2)
and (e)(3). In truth, all three provisions gov ern jurisdic -
tion over detainees’ claims; subsection (e)(1) addresses
jurisdiction in habeas cases and other actions “relating to
any aspect of the detention,” while subsections (e)(2) an d
(3) vest exclusive, 11 but limited, jurisdiction in t he Court of

for fiscal year 2006” (emphasis added)). All st atements made during
the debate itself support Senator Levin’s understanding that th e final
text of the DTA would not render subsection (e)(1) applicable to pend -
ing cases. See, e.g., id., at S14245, S14252-S14253, S14274-S14275
(Dec. 21, 2005). The statements that JUSTICE ScCALI A cites as evidence
to the contrary construe subsection (e)(3) to strip t his Court of jurisdic-
tion, see post, at 12, n. 4 (dissenting opinion) (quotin g 151 Cong. Rec.
S12796 (Nov. 15, 2005) (statement of Sen. Specter))—a construction
that th e Government has expressly disavowed in this litig ation, see n.
11, infra. The inapposite November 14, 2005, statement of Senator
Graham, which JusTIiCE ScaALIA cites as evidence of that Senator’s
“assumption that pending cases are covered,” post, at 12, and n.3
(citin g 151 Cong. Rec. S12756 (Nov. 14, 2005)), follow s directly after the
uncontradicted state ment of his co-sponsor, Senator Levin, assuri ng
members of the Senate th at “the amendme nt will not strip the courts of
jurisdiction over [pending] cases.” Id., at S12755.

11The District of Columbia Circuit 's juris diction, while “ exclusive” in
one sense, would not bar this Court’s review on appeal from a decision
under the DT A. See Reply Brief in Support of Respondents’ Motion to
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Appeals for the Dist rict of Columbia Circu it to review
“final decisi on[s]” of CSRTs and military comm issions.
That subsection (e)(1) strips juri sdiction wh ile subsec-
tions (e)(2) and (e)(3) restore it in limited form is hardly a
distinction upon which a negative inference must founder.
JUSTICE SCALIA, in arguing to t he contrary, maintains
that Congress had “a mple reason” to provide explicitly for
application of subsections (e)(2) and (e)(3) to pending cases
because “jurisdiction-stripping” provisions like subsection
(e)(1) have been treated differe ntly under our retroactivit y
jurispruden ce than “jurisdiction-conferring” ones like
subsections (e)(2) and (e)(3). Post, at 8 (dissenting opin -
ion); see aso Reply Brief in Support of Respondents’ Mo-
tion to Dismiss 5-6. That theory is insupportable.  As-
suming arguendo that subsections (e)(2) and ( €)(3) “confer
new jurisdi ction (in t he D. C. Circuit) where there was
none before,” post, at 8 (emphasis in origi nal); but see
Rasul v. Bush, 542 U. S. 466 (2004), and that our pre ce-
dents can be read to “strongly indicat[e]” that jurisdiction -
creating statutes raise special retroactivity concerns not
also raised by jurisdiction-stripping statutes,  post, at 8,12
subsections (e)(2) and (e)(3) “confer” ju risdicti on in a man-

Dismiss 16-17, n. 12 (“While th e DTA does not expressly call for
Supreme Court review of the District of Columbi a Circuit’'s decisions,
Section 1005(e)(2) and (3) ... do not remove this Court’s jurisdiction
over such decisions under 28 U. S. C. 81254(1)").

12This assertion is it self highly questionable. The casesthat JusTiCE
ScaLlA cites to support his distinction are Republic of Austria v.
Altmann, 541 U. S. 677 (2004), and Hughes Aircraft Co. v. United
States ex rel. Schumer, 520 U. S. 939 (1997). Seepost, at 8. While th e
Court in both of those @sesrecognized th at statutes “creatin g” ju risdic-
tion may have retr oactive effect if th ey affect “substantive” rights, see
Altmann, 541 U. S., at 695, and n. 15; Hughes Aircraft, 520 U. S., at
951, we have applied the same analysis to statutes that have jurisdic-
tion-stripping effect, see Lindh v. Murphy, 521 U. S. 320, 327-328
(1997); id., at 342-343 (Rehnquist, C. J., dissenting) (construin g
AED PA’s amendments as “oustin g jurisdiction”).
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The Government's m ore general suggestion that Con -
gress can have had no good reason for preserving habeas
jurisdiction over cases that had be en brought by detainees
prior to enactment of the DTA not only is belied by the
legislative history, see n. 10, supra, but is otherwise with -
out merit. There is nothing absurd about a scheme under
which pending habeas actions—particularly those, like
this one, that challenge the very legitimacy of the tribu -
nals whose judgments Congress would like to have re -
viewed—are preserved, and mo re routine challenges to
final decisi ons rendered by those tribunals are carefully
channeled to a particul ar court an d through a particula r
lens of review.

Finally, we cannot leave unaddre ssed JUSTICE SCALIA'’S
contentions that the “meaning of 81005(e)(1 ) is entirel y
clear,” post, at 6, and t hat “the plain import of a statute
repealing ju risdiction is to e liminate the power to consider
and render judgment— in an already pending case no less
than in a case yet to be filed,” post, at 3 (emphasis in
original). Only by treating the Bruner rule as an inflexibl e
trump (a thing it has never been, see n. 7, supra) and
ignoring both the rest of 81005's text and its drafting
history can one conclude as much. Congress here ex-
pressly provided that subsections (e)(2) and (e)(3) applied
to pending cases. It chose not to so provide—after having
been presented with the option—for subsection (e)(1). The
omission is an integral part of th e statutory scheme that
muddies whatever “pl ain meanin g’ may be discerned from
blinkered study of subsection (e)( 1) alone. The dissent’s
speculation about wha t Congress might have intended by
the omission not only is counterfactual, cf. n. 10, supra

the time th e DTA was enacted th at do qualify as chall enges to “fin al
decision[s]” w ithin the me aning of subsection (e)(2) or (e)(3). We
express no view about whether the DTA would require transfer of such
an action to th e District of Columbia Circuit.
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(recounting legislative histor y), but rests on both a mis-
constructio n of the DT A and an erroneous view our prec e-
dents, see supra, at 17, and n. 12.

For these r easons, we deny the Government’s motion to
dismiss. 15

Relying on our decision in Councilman, 420 U. S. 738,
the Govern ment argue s that, even if we have statutor y
jurisdiction, we should appl y the “judge-ma de rule that
civilian courts should await the fi nal outcome of on-going
military proceedings before entertaining a n attack on
those proceedings.” Brief for Respondents 12. Lik e the
District Court and the Court of Appeals before us, we
reject this argument.

In Councilman, an army officer on active duty was
referred to a court-martial fo r trial on charges that he
violated the UCMJ by s elling, transferring, and possessin g
marijuana. 420 U. S., at 739-740. Objecting that th e
alleged offenses were not “ ‘service connected,’” id., at 740,
the officer filed suit in Federal District Court to enjoin the
proceedings. He neither questioned the la wfulness of
courts-matrtial or their procedures nor disputed that, as a
serviceman, he was subject to court-martial jurisdictio n.
His sole argument wa s that the s ubject matter of his case
did not fall within the scope of court-martia | authority.
Seeid., at 741, 759. The District Court gra nted his re -
quest for injunctive relief, and the Court of Appeals

15Because we conclude that 81005(e)(1) does not strip federa | court s’
jurisdiction over cases pending on the date of the DTA’s enactment, we
do not decide whether, if it were otherwis e, this Court would nonet he-
less retain jurisdiction to hear Hamdan 's appeal. Cf. supra, at 10. Nor
do we decide the manner in which t he canon of constitutional avoidance
should affect subsequent in terpretation of the DTA. See,e.g., St. Cyr,
533 U. S., at 300 (a construction o f a statute “that would entirel y
preclude review of a pure question of law by any court would give rise
to substantial constitu tion al questions”).
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affirmed.

We granted certiorari and reversed. Id., at 761. We did
not reach the merits of whether the marijuana charges
were sufficiently “servi ce connected” to place them within
the subject-matter juri sdiction of a court-mar tial. Instead,
we concluded that, as a matte r of comity, federal courts
should normally abstain from intervening in pending
court-marti al proceedings against members of the Armed
Forces,'6 and further that there was nothing  in the par -
ticular circ umstances of the officer’s case to displace that
general rule. Seeid., at 740, 758.

Councilman identifies two consider ations of comity that
together fa vor abstention pend ing completion of ongoing
court-marti al proceedings against service personnel. See
New v. Cohen, 129 F. 3d 639, 643 (CADC 1997); see also
415 F. 3d, at 36-37 (discussing Councilman and New).
First, military discipline and, therefore, the efficient op -
eration of t he Armed Forces are best served if the military
justice system acts without re gular inter ference from
civilian courts.  See Councilman, 420 U. S., at 752. Sec
ond, federal courts should respect the balance that Con -
gress struck between militar y preparedness and fairness
to individu al service members when it crea ted “an int e-
grated system of milit ary courts and review procedures, a

16 Councilman distinguished service person nel from civilians, whose
challenges to ongoing milit ary proceedings are cognizable in federal
court. See, e.g., United States ex rel. Toth v. Quarles, 350 U. S. 11
(1955). As we explain ed in Councilman, abstention is not appr opriate
in cases in wh ich individua Is raise “‘substantial ar guments denying the
right of the m ilit ary to try t hem at all,’ ” and in which the legal chal -
lenge “turn[s] on the statu s of the persons as to whom the militar y
asserted its power.” 420 U. S., at 759 (quotin g Noyd v. Bond, 395 U. S.
683, 696, n. 8 (1969)). In other words, we do not apply Councilman
abstention when there is a substantial question whether a militar y
tribunal has personal jurisdiction over the defendant. Because we
conclude that abstention is inappropriate for a more basic reason, we
need not consider whet her the jurisdictional exception recognized in
Councilman applies here.
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critical element of which is the Court of Military A ppeals,
consisting of civilian judges ‘completely removed from all
military influence or p ersuasion ....”” Id., at 758 (quot-
ing H. R. Rep. No. 491, 81st Cong., 1st Sess., p. 7 (1949)).
Just as abstention in the face of ongoing state criminal
proceedings is justifi ed by our expectation that state
courts will enforce federal righ ts, so abstention in the face
of ongoing court-martial proceedi ngs is justi fied by our
expectation that the military court system established b vy
Congress—with its sub stantial pro cedural pro tections and
provision for appellate review b y independent civilia n
judges—"will vindicate servicemen’s constitutional rights,”
420 U. S., at 758. Seeid., at 755-758.17

The same cannot be said here; indeed, neither of the
comity considerations identified in  Councilman weighs in
favor of abstention in this case. First, Ham dan is not a
member of our Nation’s Armed Fo rces, so concerns about
military discipline do not apply. Second, the tribunal
convened to try Ham dan is not part of the integrated
system of military co urts, complete with i ndependent
review pan els, that Congress has established. Unlike the
officer in Councilman, Hamdan ha s no right to appeal any
conviction to the civilian judges o f the Court of Military
Appeals (now called the United States Court of Appeals
for the Armed Force s, see Pub. L. 103-337, 108 Stat.
2831). Instead, under Dept. of Defense Mi litary Commis -

17See also Noyd, 395 U. S., at 694—696 (noting t hat the Court of Mil i-
tary Appeals consisted of “disinterested civili an judges,” and concluding
that there was no reason for t he Court to address an Air Force Captain’s
argument that he was entitled to remain free from confinement pend ing
appeal of his conviction by court-martial “ when the highest milita ry
court stands ready to consider petitioner's arguments”). Cf. Parisi v.
Davidson, 405 U. S. 34, 41-43 (1972) (“Under accepted principles of
comity, the court should stay it s hand only if the relief the petitioner
seeks ... would also be available to him with reasonable prompt ness
and certainty through t he machinery of t he milit ary judicial system in
its processing of the co urt -martial charge”).
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sion Order No. 1 (Commission Order No. 1), which was
issued by the President on March 21, 2002, and amended
most recently on August 31, 2005, and which governs the
procedures for Hamdan’s commission, any conviction
would be reviewed by a panel consisting of three military
officers designated by the Secretary of Defense. Commis-
sion Order No. 1 86(H)(4). Commission Order No. 1 pro -
vides that appeal of a review panel’'s decision may be had
only to the Secretar y of Defense himself, 86(H)(5), an d
then, finall y, to the President, 86( H)(6).18

We have no doubt tha t the various individuals assigned
review pow er under Commission Order No. 1 would striv e
to act impartially and ensure that Hamda n receive all
protections to which he is entitled. Nonetheless, these
review bodies clearly lack the st ructural insulation from
military influence that characterizes the Cour t of Appeals
for the A rmed Forces, and thus bear insufficient conce p-
tual similarity to s tate courts to warrant invocation of
abstention principles. 19

In sum, neither of the two comity considerations under -
lying our d ecision to abstain in Councilman applies to the
circumstan ces of this case. Instead, this Court’'s decisi on
in Quirin is the most re levant precedent. In Quirin, seven
German saboteurs were captured upon arriva | by subma -
rine in New York and Florida. 317 U. S., at 21. The Presi-
dent convened a milit ary commission to try the saboteur s,
who then filed habea s corpus petitions in the United

181f he chooses, the President may delegate this ultim ate decision-
makin g auth ority to th e Secretary of Defense. See §6(H)(6).

19JusTICcE ScALIA chides us for failing to i nclude the District of Co -
lumbia Circuit 's review powers under t he DTA in our de scription of the
review mechanism erected by Commission Order No. 1. See post, at 22.
Whether or not the limited review permi tted under the DTA may be
tr eated as akin to th e plenary review exercised by the Court of Appeals
for the Armed Forces, petitioner here is not afforded a right to such
review. Seeinfra, at 52; §1005(e)(3), 119 Stat. 27 43.
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States Dist rict Court f or the Distr ict of Columbia challeng -
ing their tr ial by commission. We granted the saboteurs’
petition for certiorari to the  Court of Appeals before judg-
ment. See id., at 19. Far from abstaining pending the
conclusion of military proceedings, which were ongoin g,
we convened a special Term to hear the case and expedit ed
our review. That course of action was warranted, w e
explained, “[ijn view of the public importance of the ques -
tions raised by [the cases] and of the duty which rests on
the courts, in time of war as well as in time of peace, to
preserve unimpaired th e constitutional safeguards of civil
liberty, an d because in our opinion the public interest
required that we consider and decide those questions
without any avoidable delay.” Ibid.

As the Court of Appea Is here recognized, Quirin “pro-
vides a compelling historical pre cedent for the power of
civilian courts to entertain ¢ hallenges that seek to inter -
rupt the processes of military co mmissions.” 415 F. 3d, at
36.20 The circumstances of this case, like those in  Quirin,

20Having correctly declined to abstain from addressing Hamdan's
challenge to the lawfulnes s of the milit ary commission convened to try
him, the Court of Appeals suggested that Councilman abstention
noneth eless applied to bar its consideration of one of Hamdan's argu-
ments—namely, that his commission violated Article 3 of the Third
Geneva Convention, 6 U. S. T. 3316, 3318. See Part VI, infra. Al-
though the Court of Appeals rejected the Article 3 argument on the
merits, it als o stated th at, because the challenge was not “ju risdic-
tional,” it did not fall w ithin the exception that Schlesinger v. Council-
man, 420 U. S. 738 (1975), recognized for defendants who raise sub-
stanti al arguments that a milit ary tribunal lacks personal jurisdicti  on
over them. See 415 F. 3d, at 42.

In reaching this conclusion, the Court of Appeals conflated two
distinct inquir ies: (1) whether Hamd an has raised a substantial ar gu-
ment that the milit ary commis sion lacks authority to try him; and,
more funda mentally, (2) whether the comity considerations underl ying
Councilman apply to trigger th e abstention principle in the fir st place.
As the Court of Appeals acknowledged at th e beginning of its opin ion,
the first question warrants consideration only if th e answer to the
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simply do not implicate the “obligations of comity” tha t,
under appropriate circumstanc es, justify abstention.
Quackenbush v. Allstate Ins. Co., 517 U. S. 706, 733 (1996)
(KENN EDY, J., concurri ng).

Finally, the Government has identified no ot  her “impor -
tant countervailing interest” that would permit federal
courts to depart from their ge neral “duty to exercise the
jurisdiction that is conf erred upon them by Congress.” Id.,
at 716 (majority opinion).  To the contrary, Hamdan and
the Govern ment both have a compelling interest in kno  w-
ing in advance whether Hamdan may be tried by a mili -
tary commission that arguably is without an y basis in law
and operates free from many of the procedural rules pre -
scribed by Congress for courts -martial—rules intended to
safeguard the accused and ensure the relia bility of an y
conviction. While we certainly do not foreclose the possi-
bility that abstention may be appropriate in some cas es
seeking review of ongoing milita ry commission proceed-
ings (such as military commission s convened on the battle -
field), the fo regoing discussion mak es clear that, under our
precedent, abstention is not justified here.  We therefore
proceed to consider the merits of Hamdan’ s challenge.

v

The militar y commission, a tribu nal neither mentioned
in the Constitution nor created by statute, was born of
military necessity.  See W. Wint hrop, Milit ary Law a nd
Precedents 831 (rev. 2d ed. 1920) (hereinafter Winthrop).

seoond is yes. See 415 F. 3d, at 36—37. Since, as the Court of Appeals
properly concluded, the answer to the second question is in fact no,
there is no need to consider any exception.

At any rate, it appears that th e exception would apply here. As
discussed in Part VI, infra, Hamdan raises a substantial ar gument
that, because the military commission that has been convened to try
him is not a “‘regularly constituted court’” under t he Geneva Conven-
tions, it is ultra vires and thus lacks jurisdiction over him. Brief for
Petition er 5.
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Though for eshadowed in some respects by earlier tribu -
nals like th e Board of General Off icers that General Wash -
ington convened to try British Major John André for spy -
ing during the Revolutionary War, the commission “ as
such” was inaugurated in 1847. Id., at 832; G. Davis, A
Treatise on the Militar y Law of th e United States 308 (2d

ed. 1909) (hereinafter Davis). As commander of occupied
Mexican territory, and having available to h im no other
tribunal, General Win field Scott that year ordered the
establishment of both “‘military commissions’” to try
ordinary cri mes committed in th e occupied territory and a
“council of war” to try offenses against the law of war.

Winthrop 832 (emphases in origin al).

When the exigencies of war next gave rise to a need for
use of military commissions, during the Ci vil War, th e
dual system favored by Gene ral Scott was not adopted.
Instead, a single tribunal often took jurisdiction over
ordinary crimes, war crimes, and breaches of military
orders alike. As furt her di scussed below, each aspect of
that seemingly broad jurisdiction w as in fact s upported by
a separate military exigency. Generally, though, the need
for military commissions during this period—as during the
Mexican War—was dri ven largely by the then very limited
jurisdiction of courts-martial: “The  occasion for the mili -
tary commission arises principally from the fact that the
jurisdiction of the court-martial proper, in our law, is
restricted b y statu te almost exclusively to me mbers of th e
military force and to certain specific offences defined in a
written cod e.” 1d., at 831 (emphasis in origina 1).

Exigency al one, of course, will not justify the establish -
ment and use of penal tribunals not contemplated b y
Article 1, 88 and Ar ticlelll, 81 of the Constitution unless
some other part of that document authorizes a response to
the felt need. See Ex parte Milligan, 4 Wall. 2, 121 (1866)
(“Certainly no part of the judicial power of the country w as
conferred on [militar y commissions]’); Ex parte Val-
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landigham, 1 Wall. 243, 251 (1864); see also Quirin, 317
U. S., at 25 (“Congress and the President, lik e the courts,
possess nopower not d erived fr om the Constit ution”). And
that authority, if it exis ts, can derive only from the powers
granted joi ntly to the President and Congress in time  of
war. Seeid., at 26-29; In re Yamashita, 327 U. S. 1, 11
(1946).

The Constitution mak es the President the “Commander
in Chief” of the Armed Forces, Art. 1, 82, cl. 1, but vests in
Congress the powers to “declare War . .. and make Rules
concerning Captures on Land and Water,” Art. |, 88, cl. 11,
to “raise and support Armies,” id., cl. 12, to “define and
punish . .. Offences against the Law of Nati ons,” id., cl.
10, and “To make Rules for the Government and Regula -
tion of the land and n aval Forces,” id., cl. 14. The inter -
play betwee n these powers was described by Chief Justice
Chase in the seminal case of Ex parte Milligan:

“The power to make t he necessary laws is in Con-
gress; the power to execute in the President. Both
powers imply many subordinate and auxiliary powers.
Each includes all authorities essen tial to its due exer -
cise. But neither cant he President, in war m ore than
in peace, intrude upon the proper authority of Con -
gress, nor Congress upon the proper authority of th e
President. ... Congress cannot direct the con duct of
campaigns, nor can th e President, or any commander
under him, without the sanction of Congress, institute
tribunals for the trial and punishment of off  ences, ei-
ther of soldiers or civilians, unless in cases of a con -
trolling necessity, which justifies what it co mpels, or
at least ins ures acts of indemnity from the ju stice of
the legislat ure.” 4 Wall., at 139-140. 2

21See also Winthrop 831 (“[I] n general, it is th ose provisions of the
Constitution which empow er Congress to ‘declare war’ and ‘raise
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Whether Chief Justice Chase was correct in  suggesting
that the Pr esident may constituti onally convene military
commissions “without t he sanction of Congress” in cases of
“controlling necessity” is a qu estion this Court has not
answered definitively, and need not answer today. For we
held in Quirin that Congress had, through Article of Wa r
15, sanctioned the us e of milita ry commissions in such
circumstan ces. 317 U. S., at 28 (“By the Articles of Wa r,
and especially Arti cle 15, Congress has explici tly provided,
so far as it may constitutionally do so, that mi litary tribu -
nals shall have jurisdiction to try offenders or offenses
against the law of war i n appropria te cases”). Article 21 of
the UCMJ, the language of which is substantially identical
to the old Article 15 and was preserved by Congress after
World War Il, 22 reads as follows:

“Jurisdiction of courts-martial not exclusive.

“The provi sions of this code conferring juri sdiction
upon courts -martial shall not be construed as depriv -
ing military commissions, provost courts, or other
military tri bunals of concurrent ju risdiction in respect
of offenders or offenses that by statute or by the law of
war may be tried by s uch military commissions, pro -
vost courts, or other mil itary tribunals.” 64 Stat. 115.

We have no occasion to revisit Quirin’s caontroversial
characteriz ation of Article of War 15 as c¢ ongressional
authorization for military commis  sions. Cf. Brief for Legal

armies,” and which, in authorizing the i nitiat ion of war, authorize the
employment of all necessary and proper agencies for its due prosecu -
tion, from which t his tribunal derives its origina|l sanction” (emphasis
in original)).

22 Article 15 was fir st adopted as part of the Articles of War in 1916.
See Ad of Aug. 29, 1916, ch. 418, 83, Art. 15, 39 Stat. 652. When the
Articles of W ar were codified and re-enacted as the UCMJ in 1 950,
Congress determined t o retain Art icle 15 because it had been “con-
strued by the Supreme Co urt ( Ex Parte Quirin, 317 U. S. 1 (1942)).”
S. Rep. No. 486, 81st Cong., 1st Sess., 13 (1949).
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Scholars and Historians as Amici Curiae 12-15. Contrary
to the Government’s as sertion, however, eve n Quirin did
not view the authorization as a s weeping mandate for the
President to “invoke military commissions  when he deems
them necessary.” Brief for Respondents 17. Rather, th e
Quirin Court recognized that Co ngress had simply pr e-
served what power, under the Constitution and the com -
mon law of war, the President had had b efore 1916 to
convene military comm issions—with the expr ess condition
that the President and those under his command comply
with the law of war. See 317 U. S., at 28-29.28 That much
is evidenced by the Court’'s inquiry, following its conclu -
sion that Congress ha d authorized military commission s,
into wheth er the law of war had indeed been complied
with in that case. Seeibid.

The Government would have us dispense with the in -
quiry that the Quirin Court undertook and find in either
the AUMF or the DTA specific , overriding a uthorization
for the ver y commission that has been convened to tr y
Hamdan. Neither of these congressional Acts, however |,
expands the President’'s authorit y to convene military
commissions. First, while we assume that the AUM F
activated th e President’s war powe rs, see Hamdi v. Rums-
feld, 542 U. S. 507 (2004) (plurality opinion), and that
those powers include the authority to conve ne military
commissions in appropriate circumstances, see id., at 518;
Quirin, 317 U. S,, at 28-29; see also Yamashita, 327 U. S.,
at 11, there is nothing in the text or legislative history of
the AUMF even hinting that Congress intended to expan d
or alter the authorization set for th in Artic le 21 of the

23Whether or not the President has independent power, absent con-
gressional aut horization , to convene milit ary commissio ns, he may not
disregard limi tation s that Congress has, in proper exercise of its own
war powers, placed on his powers. See Youngstown Sheet & Tube Co. v.
Sawyer, 343 U. S. 579, 637 (1952) (Jackson, J., concurring). The
Government doesnot argue otherwis e.



30 HAM DAN v. RUMSFELD

Opinion of t he Court

UCMJ. Cf. Yerger, 8 Wall., at 105 (“Repeals by implica -
tion are not favored”). 24

Likewise, the DTA ca nnot be read to authorize this
commission. Although the DTA, unlik e either Article 21
or the AU MF, was enacted afte r the President had c on-
vened Hamdan’'s commission, it contains no language
authorizing that tribu nal or any other at Guantanam o
Bay. The DTA obviously “recognize[s]”’ the existence of the
Guantanam o Bay commissions in the weakest sense, Bri ef
for Respondents 15, because it references some of the
military orders govern ing them and creates limited judi -
cial review of their “final decisi on[s],” DTA 81005(e)(3),
119 Stat. 2743. But the statute also pointedly reserve s
judgment on whether “the Consti tution and laws of the
United States are applicable” in re viewing such decisions
and whether, if they are, th e “standards and procedures”
used to try Hamdan a nd other detainees actually violate
the “Constitution and laws.”  Ibid.

Together, the UCMJ, the AUMF, and the DTA at most
acknowledge a general Presidential authority to convene
military commissions in circumstances wh ere justified
under the “Constituti on and laws,” including the la w of
war. Absent a more specific congressional authorization,
the task of this Court is, as it was in Quirin, to decide
whether Hamdan’s military commission  is so justified. It
is to that inquiry we now turn.

240n this point, it is noteworthy t hat the Court in Ex parte Quirin,
317 U. S. 1 (1942), looked beyond Congress’ dedaration of war and
accompanying authorization for use of force durin g World War Il, a nd
relied in stead on Article of War 15 to fin d that Congress had auth orized
the use of milit ary commissions in some circumstances. See id., at 26—
29. JusTiCE THOMAS’ assertion that we commit “er ror” in reading
Article 21 of the UCMJ to place limi tat ions upon th e President’'s use of
milit ary commissions, see post, at 5 (dis senting opinion), ignores the
reasoning in Quirin.
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Vv

The common law governing military commissions may
be gleaned from past practice and what sparse legal prece-
dent exists. Commissions historic ally have b een used in
three situations. See Bradley & Goldsmith, Congressiona |
Authorizati on and the War on Terrorism, 118 Harv.
L. Rev. 2048, 2132-2133 (2005); Winthrop 831-846; Hear -
ings on H. R. 2498 before the Subcommittee of the House
Committee on Armed Services, 81st Cong., 1st Sess., 975
(1949). First, they have substituted for civilian courts at
times and i n places where martial law has been declared.
Their use in these circ umstances has raised c onstitutional
guestions, see Duncan v. Kahanamoku, 327 U. S. 304
(1946); Milligan, 4 Wall., at 121-122, but i s well recog-
nized.?> See Winthrop 822, 836-8 39. Secord, commis-
sions have been established to try civilians “as part of a
temporary military government over occupied enemy
territory or territory r egained from an enemy where civil -
ian government cannot and does not function.”  Duncan,
327 U. S, at 314; seeMilligan, 4 Wall., at 141-142 (Chase,
C. J., concurring in judgment) (distinguishin g “MARTIAL
LAW PROPER” from “MILITARY GOVERNM ENT” in occupied
territory). lllustrative of this second kind of commissioni s

25The justific ation for, and limitations on, these mmmissions were
summarized i n Milligan:

“If, in forei gn invasion or civil war, the courts are actually closed, and
it is impossible t o adminis ter crimina | justice according to law, then, on
the theatre of active milit ary operations, where war really prevails,
there is a necessity to furnis h a substitute for t he civil authority, thus
overthrown, to preserve the safety of the army and sodety; and as no
power is left but the milit ary, it is allowed to govern by martial rule
until t he laws can have their free course. As necessity creates the rule,
so it limit s its dura tion; for, if t his government is continued after the
courts are reinstated, it i s a gross usurpation of power. Martial r ule
can never exist where the courts are open, and in the proper and
unobstruct ed exercise of their jurisdiction. It is also confined to the
locality of actual war.” 4 Wall., at 127 (em phases in original).
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the one that was established, with jurisdiction to apply the
German Criminal Cod e, in occupied Germany following
the end of World War Il. See Madsen v. Kinsella, 343
U. S. 341, 356 (1952).26

The third type of commission, co nvened as an “incident
to the conduct of war” when there is a need “to seize and
subject to disciplinary measures those ene mies who in
their attem pt to thwart or im pede our military effort ha ve
violated the law of war,” Quirin, 317 U. S., at 28-29, has
been described as “utterly di fferent” from th e other two.
Bickers, Milita ry Commissions are Constituti onally Sound:
A Response to Professors Katyal a nd Tribe, 34 Tex. Tech.
L. Rev. 899, 902 (2002-2003).2” Not only is its jurisdiction
limited to offenses cognizable during time of war, butit s
role is primarily a factfinding  one—to determine, typically
on the battlefield itsel f, whether the defendant has vio -
lated the law of war. The last time the U. S. A rmed Forces

26The limitatio ns on these ocawpied territory or militar y govern ment
commissions are tailored to the tribunals’ purpose and the exigencies
that necessitat e their use. They may be employed “pending the estab-
lishment of civil government,” Madsen, 343 U. S., at 354-355, which
may in some cases exend beyond the “cessation of hostil itie s,” id., at
348.

27So much may not be evident on cold review of t he Civil War trials
often cited as precedent for this kind of t ribunal because the commis-
sions established during that c onflict operated as both martial law or
military government tribunals an d law-of-war commissions. Hence,
“mili tary commanders began the practice [during the Civil War] of
using the same name, the same rules, and often the same tribunals” to
try both ordinary crimes and war crimes. Bickers, 34 Tex. Tech. L. Rev.,
at 908. “For the firs t time, accused horse thieves and alleged saboteurs
found themselves subject to trial by the same mili tary commission.”
Id., at 909. The Civil War precedents mu st th erefore be considered
wit h caution; as we recognized in Quirin, 317 U. S., at 29, and as
furt her dis cussed below, commissions convened durin g time of war but
under neit her martial law nor milit ary government may try only
offenses against the law of war.
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used the law-of-war military commission was durin g
World War 1l. In Quirin, this Court sanctioned President
Roosevelt's use of such a tribunal to try Nazi saboteurs
captured on American soil during the War. 317 U. S. 1.
And in Yamashita, we held that a military commission
had jurisdictionto try a  Japanese commander for failing to
prevent troops under his command from committing
atrocities in the Philippines. 327 U. S. 1.

Quirin is the model the Govern ment invokes most fre -
qguently to defend the commission convened to try Ham -
dan. That is both ap propriate and unsurprising. Since
Guantanam o Bay is neither enemy-occupied territory no r
under mart ial law, the law-of-war commission is the only
model avail able. At th e same time, no more robust model
of executive power exists; Quirin represents the high-
water ma rk of military power to try enemy co mbatants for
war crimes.

The classic treatise penned by Colonel Wi lliam Win -
throp, who m we have called “the ‘Blackston e of Military
Law, ” Reid v. Covert, 354 U. S. 1, 19, n. 38 (1957) (plural -
ity opinion), describes at leas t four preconditions for exer -
cise of jurisdiction by a tribunal of the type convened to try
Hamdan. First, “[a] military commission, (except where
otherwise authorized by stat ute), can legally assume
jurisdiction only of offenses committed with in the field of
the command of the convening commander.” Winthrop
836. The “field of command” in th ese circumstances means
the “t heatre of war.” Ibid. Second, the offense charged
“must have been committed within the period of the
war.” 28 1d., at 837. No jurisdiction exists to try offenses
“‘committed either before or after the war.” Ibid. Third, a
military co mmission n ot establish ed pursuant to martia |

28]f t he commission is established purs uant to martial law or milit ary
government, its jurisdiction extends to offenses committ ed within “th e
exercise of militar y government or martial law .” Winthrop 837.
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law or an occupation may try only “[ijndivi duals of th e
enemy’s army who ha ve been guilty of illegitimate warfa re
or other off ences in violation of the laws of war” and mem -
bers of one’s own army “who, in time of war, become
chargeable with crimes or offences not cognizable, or
triable, by the crimin al courts or under the Articles of
war.” Id., at 838. Finally, a law-of-war co mmission h as
jurisdiction to try  only two kinds of offense: “Violations of
the laws and usages of war cogn izable by military trib  u-
nals only,” and “[b]Jrea ches of military orders or regula -
tions for which offenders are not legally tri able by court-
martial under the Artic les of war.” Id., at 839.2°

All parties agree that Colonel Winthrop’s tre atise accu-
rately describes the common law governing military co m-
missions, and that the jurisdictional limitati ~ ons he identi -
fies were incorporated in Article of War 15 and, later,
Article 21 o f the UCM J. It also is undisputed that Ham-
dan’s commission lacks jurisdictio n to try him unless the
charge “properly set[s] forth, not only the details of the
act charged, but the circumstances conferring jurisdic-
tion.” Id., at 842 (emphasis in original). The question is
whether th e preconditions designed to ensure that a mili -
tary necessity exists to justify the use of this extraordi -
nary tribun al have been satisfied here.

The charge against Ha mdan, described in detail in Part
I, supra, alleges a conspiracy extending over a number of
years, from 1996 to November 2001.30 All but two months

29Wint hrop adds as a fift h, albeit not-always-complied-with, crit erion
that “th e trial must be had within the theatre of war . . . ; that, if h eld
elsewhere, and where the civil court s are open and available, the
proceedings and sentence will be coram non judice.” Id., at 836. The
Government does not assert that Guantanamo Bay is a theater of war,
but in stead suggests th at neith er Washington, D. C., in 1942 nor the
Philippin es in 1945 qualified as a “war zone” eith er. Brief for Respon-
dents 27; cf. Quirin, 317 U. S. 1; In re Yamashita, 327 U. S. 1 (1946).

30The elements of this conspiracy charge have been defined not by
Congress but by the President. See Milit ary Commission Ins truction



Cite as: 548 U. S. (2006) 35

Opinion of S TEVENS, J.

of that more than 5-year-long period preceded the attacks
of September 11, 2001, and the en actment of the AUMF—
the Act of Congress on whic h the Government relies for
exercise of its war powers and thus for its authority to
convene military com missions.31 Neither th e purporte d

No. 2, 32 CFR 811.6 (2005).

31JusTicE THOMAS would tr eat Osama bin Laden’s 1996 dedaration of
jihad against Americans as the inception of the war. See post, at 7-10
(dissenting opinion). But even the Government does not go so far;
alth ough the United States had for some time pr ior to the attacks of
September 11, 2001, been aggressively pursuing al Qaeda, neither in
the chargin g document nor in submissions before this Court has the
Government asserted that the President's war powers were activ ated
prior to September 11, 2001. Cf. Brief for Respondents 25 (describing
the events of September 11, 2001, as “an act of war” that “triggered a
right to deploy militar y forces abroad to defend the United States by
combatin g al Qaeda”). JusTiCcE THoMAS'’ furt her argument that the
AUM F is “backward lookin g” and th erefore auth orizes trial by military
commission of crimes that occurred prio r to the inception of war is
insupportable. See post, at 8, n. 3. If nothing else, Article 21 of the
UCMJ requires that the President comply wit h the law of war in his
use of milit ary commissions. As explained in t he text, the law of war
permits trial 0 nly of offenses “committe d within the period of the war.”
Winthrop 837; seealso Quirin, 317 U. S., at 28-29 (observing that law -
of-war militar y commissions may be used to try “those e nemies who in
their attempt to thwart or impede our military effort have violated the
law of war” (emphasis added)). The sourcesthat JusTICE THOMAS relies
on to suggest otherwise simply do not support his position. Colonel
Green’s short exegesis on milit ary commis sions cites Howland for the
proposition that “[o]ffenses committed before a formal declaration of
war or before the m9®B&Tm (ary commis)Tj ET BT 320003B#ETm (t su)Tj ET m6Tm BIBT 3800938
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There is no suggestion that Congress has, in exercise of
its constitutional authority to “define and punish . .
Offences against the Law of Nations,” U. S. Const., Art. I,
88, cl. 10, positively identified “conspiracy” as a war
crime.33 As we explained in Quirin, that is not necessarily
fatal to the Government's claim of authority to tr y the
alleged offense by military commission; Congress, through
Article 21 of the UC MJ, has “incorporated by reference”
the common law of war, which may render triable by
military co mmission certain offenses not defi ned by stat -
ute. 317 U. S., at 30. When, however, neither the el e-
ments of th e offense nor the range of p ermis sible punish-
ments is defined by statute or treaty, the precedent must
be plain an d unambiguous. To demand any less would be
to risk concentrating i n military hands a degree of adjudi-
cative and punitive power in ex cess of that contemplate d
either by statute or by the Constitution. Cf. Loving v.
United States, 517 U. S. 748, 771 (1996) (acknowledging
that Congress “may not delegate the power to make laws”);
Reid, 354 U. S., at 23-24 (“The Founders envisioned the
army as a necessry institution, but one dangerous to lib-
erty if n ot confined within i ts essential b ounds”); The Feder-
alist No. 47, p. 324 (J. Cooke ed. 1961) (J. Madison) (“The
accumulation of all powers legislative, executive and judici-

were secured pursuant to specific provisions of the Charter of the
Inter nation al Militar y Tribunal th at permitted in dictment of individual
organization members following conviction's of the organization s them-
selves. See Arts. 9 and 10, in 1 Trial of the Major War Crimin als
Before the International Military Trib  unal 12 (1947). The initial plan
to use organization s’ conviction s as predicates for mass individual tr ial s
ultima tely was abandoned. See T. Taylor, Anatomy of the Nuremberg
Trials: A Per sonal M emoir 584-585, 638 (1992).

33Cf. 10 U. S.C. 8904 (making triable by militar y commission the
crime of aidin g the enemy); 8906 (same for spying); War Crimes Act of
1996, 18 U. S. C. 82441 (2000 ed. and Supp. llI) (li sting war crimes);
Foreign Operations, Export Financing, and Related Appropria tions Act,
1998, 8583, 111 Stat. 2436 (same).
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ary in the same hands ... may justly be pronounced the
very definition of tyra nny”).34

This high standard was met in Quirin; the violation
there alleged was, by “ universal agreement and practice ”
both in this country an d internatio nally, recognized as an
offense against the law of war. 317 U. S., at 30; seeid., at
35-36 (“This precept of the law of war has been so recog -
nized in pr actice both here and abroad, and has so gener-
ally been accepted as valid by authorities on international
law that we think it must be regarded as a rule or princi -
ple of the la w of war recognized by this Government by it s
enactment of the Fifteenth Articl e of War” (footnote omit -
ted)). Alth ough the picture argu ably was less clear in
Yamashita, compare 327 U. S., at 16 (stating that th e
provisions of the Fourth Hague Convention of 1907, 36
Stat. 2306, “plainly” re quired the defendant to control the
troops under his command), with 327 U. S., at 35 (Mur -
phy, J., dissenting), the disagreement between the major -
ity and the dissenters i n that case concerned whether th e
historic and textual evi dence constituted clear precedent—
not whethe r clear p recedent was required to justify trial
by law-of-war military commission.

At a minimum, the Go vernment must make a substan-
tial showing tha t the crime for which it seeks to try a

34While th e common law necessarily is “evolutionary in nature,” post,
at 13 (THowmAs, J., dissenting), even in j urisdictions where common law
crimes are stil | part of the penal framework, an act does not become a
crime wit hout its foundations having been firmly es tablished in prece-
dent. See, e.g.,, R. v. Rimmington, [2006] 2 All E. R . 257, 275-279
(House of Lords); id., at 279 (while “some degree of vagueness is inevi -
table and development of the law is a recognised feature of common law
courts, ... the law-making funct ion of the courts must remain wit h
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20 “offenses against the laws and usages of war” “pass ed
upon and punished by military commission s.” Howlan d
1071. But while the records of cases that Howland ci tes
following hi s list of offenses against the law of war suppor t
inclusion of the other offenses men tioned, they provide no
support for the inclusion of conspiracy as a violation of the
law of war. See ibid. (citing Record Books of the Judge
Advocate General Office, R. 2, 144 ; R. 3, 401, 589, 649; R.
4, 320; R. 5, 36, 590; R. 6, 20; R. 7, 413; R. 8, 529; R. 9,
149, 202, 225, 481, 524, 535; R. 10, 567; R. 11, 473, 513; R.
13, 125, 675; R. 16, 446; R. 21, 101, 280). Winthrop, ap -
parently re cognizing as much, excludes conspiracy of any
kind from his own list of offenses against th e law of war.
See Winthrop 839-840.

Winthrop does, unsurprisingly, include “criminal con -
spiracies” in his | ist of “[c]rimes and statutory offenses
cognizable by State or U. S. courts” and triabl e by martial
law or military govern ment commission. See id., at 839.
And, in a footnote, he cites several Civil War examples of
“conspiracies of this class, or of the first and second classes
combined.” Id., at 839, n. 5 (emphasis added). The Gov-
ernment relies on this footnote for its contention that
conspiracy was triable both as an ordinary cri me (a crime
of the “first class”) and, independently, as a war crime (a
crime of th e “second class”). But the footn ote will not
support the weight the Government places on it.

As we have seen, the military commission s convened
during the Civil War functioned at once as martial law or
military go vernment tribunals and as law-of-war  commis-
sions. See n. 27, supra. Accordingly, they r egularly tried
war crimes and ordinary crimes together. Indeed, as
Howland o bserves, “[n]ot infrequently the crime, as
charged and found, wa s a combination of the two species of
offenses.” Howland 1071; see also Davis 310, n. 2; Win-
throp 842. The example he gives is “ ‘murder in violatio n
of the laws of war.”” Howland 1071-1072. Winthrop's
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conspiracy “of the first and second classes combined” is,
like Howland’'s example, best understood as a species of
compound offense of the type tried by the hyb rid military
commissions of the Civil War. It is not a stand-alone
offense against the law of war.  Winthrop confirms this
understanding later i n his discussion, when he empha-
sizes that “ overt acts” constituting war ¢ rimes are the only
proper subject at least of those military tri bunals not
convened to stand in fo r local courts. Winthrop 841, and
nn. 22, 23 (emphasis in original) (citing W. Finlason,
Martial Law 130 (1867)).

JUSTICE THOMA S cites as evidence that conspiracy is a
recognized violation of the law of war the C ivil War in -
dictment a gainst Hen ry Wirz, which charged the defen-
dant with “‘[m]alicio usly, willfully, and tra itorously . ..
combining, confederating, and con spiring [with others] to
injure the health and destroy th e lives of soldiers in t he
military service of the United States . .. to the end th at
the armies of the United States might be weak ened and
impaired, in violation of the laws and customs of war.” ”
Post, at 24—25 (dissenti ng opinion) (quoting H. R. Doc. No.
314, 55th Cong., 3d Sess., 785 (1865); emphasis deleted).
As shown by the specification supporting that charge,
however, Wirz was alleged to have personally committed a
number of atrocities against his victims, including tortu re,
injection of prisoners with poison, and use of “ferocious
and bloodthirsty dogs ” to “seize, tear, mangl e, and maim
the bodies and limbs” of prisoners , many of whom died a s
a result. Id., at 789-790. Crucially, Judge Advocate
General Holt determin ed that one of Wirz's alleged co-
conspirator s, R. B. Winder, should not be tried by military
commission because there was as yet insufficient evidence
of his own personal involvement in the atroci ties: “[I]n the
case of R.B. Winder, while the evidence at the trial of Wirz
was deemed by the court to implicate him in the conspiracy
against the lives of all Federal prisoners in rebel hands, no



46 HAM DAN v. RUMSFELD

Opinion of S TEVENS, J.

such specific overt acts of violation of the laws of war are
as yet fixed upon him as to make it expedient to prefer
formal charges and bring him to trial.” Id., at 783 (em-
phases added).3”

Finally, international  sources corfirm that the crime
charged here is not a recogniz ed violation of the law of
war.38 As observed above, see supra, at 40, none of the
major treat ies governing the la w of war iden tifies conspir -
acy as a violation th ereof. And the only “conspiracy”
crimes that have been recognized by international war
crimes trib unals (whose jurisdi ction often extends beyond
war crimes proper to c rimes against humanity and crime s
against the peace) are conspira cy to commit genocide and
common plan to wa ge aggressive war, which is a crim e
against the peace and requires for its commission actual
participatio n in a “concrete plan t o wage war.” 1 Trial of

37The other example s JusTiCcE THOMAS offers are no more availing.
The Civil War indict ment against Robert Louden, cited post, at 25,
alleged a conspira cy, but not one in violation of the law of war. See War
Dept., General Court Martia |l Order No. 41, p. 20 (1864). A separate
charge of “‘tJransgression of the laws and customs of war'” made no
mention of conspiracy. Id., at 17. The charge against Lenger Grenf el
and others for conspiring t o release rebel pris oners held in Chicago only
supports the observation, made in the text, that the Civil War tribunals
often charged hybrid crimes mixing element s of crimes ordinarily
triable in civilian courts (like treason)  and violations of the law of war.
Judge Advocate General Holt , in recommending t hat Grenfel's death
sentence be upheld (it was in fa ct commuted by Presidential decree, see
H. R. Doc. No. 314, at 725), explaine d that the accused “ united himself
with traitor s and malefactors for the overth row of our Republic in the
interest of slavery.” Id., at 689.

38The Court in Quirin “assume[d] th at there are acts regarded in
other countries, or by some writ e
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an offense that “by the law of war may be tried
by military commissio[n].” 10 U. S. C. 8821. None of the
overt acts alleged to have been committed in furtheranc e
of the agreement is itse If a war crime, or even necessarily
occurred during time o f, or in a t heater of, war. Any ur-
gent need for impositi on or execution of jud gment is ut-
terly belied by the record; Ham dan was arrested in N o-
vember 2001 and he was not charged until mid-2004.
These simply are not t he circumstances in w hich, by any
stretch of the historical evidence or this Court’s prece-
dents, a military commission established by Executive
Order unde r the authority of Artic le 21 of the UCMJ may
lawfully try a person and subject him to punishment.

VI

Whether or not the Government has charge d Hamdan
with an off ense against the la w of war cognizable by mili -
tary commission, the commission lacks power to proceed.
The UCMJ conditions the Pr esident's use of military
commissions on compliance not only with th e American
common law of war, but also wit h the rest of the UC MJ
itself, ins ofar as appli cable, and with the “rules and pr e-
cepts of the law of nations,” Quirin, 317 U. S., at 28—
including, inter alia , the four Geneva Conventions signed
in 1949. See Yamashita, 327 U. S., at 20-21, 23-24. The
procedures that the Government h as decreed will govern
Hamdan’ s trial by commission vio late these laws.

A

The commission’s procedures are set forth in Commis -
sion Order No. 1, which was am ended most recently on

terrorism is therefore wide of the mark. See post, at 8, n. 3; 28-30.
That conspir acy is not a violation of the law of war triable by milit ary
commission does not mean the Government may not, for example,
prosecute by court-martial or in federal court those caught “plotting
terrorist atr odties like th e bombin g of the Khobar Towers.” Post, at 29.
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August 31, 2005—after Hamdan ’s trial had al ready begun.
Every commission established pursuant to Commissi on
Order No. 1 must have a presiding officer and at leas t
three other members, all of whom must be commissioned
officers. 84(A)(1). The presidin g officer’s job is to rule on
guestions of law and other evidentiary and i nterlocutory
issues; the other members make findings and, if applica -
ble, sentencing decisions. 84(A)(5). The accused is enti-
tled to appointed milit ary counsel and may hire civilian
counsel at his own expense so long as such counsel is a
U. S. citize n with secu rity clearance “at the level SEC RET
or higher.” 884(C)(2)—(3).

The accused also is entitled to a copy of the charge(s)
against him, both in English a nd his own language (if
different), to a presumption of innocence, and to certain
other right s typically afforded criminal d efendants in
civilian courts and courts-marti al. See 885(A)—(P). These
rights are s ubject, how ever, to one glaring condition: The
accused and his civilian counsel may be e xcluded from,
and precluded from ever le arning what evidence was
presented during, any part of the proceeding that either
the Appointing Author ity or the presiding officer decides
to “close.” Grounds for such closure “include the protec -
tion of information classified or classifiable . .. ; informa -
tion protected by law or rule  from unauthorized disclosure;
the physical safety of parti cipants in Commiss ion proceed-
ings, including prospective witnesses; intellig ence and law
enforcement sources, methods, or acti vities; and other
national security inter ests.” 86(B)(3).42 Appointed mili -
tary defense counsel must be privy to these closed ses -
sions, but may, at th e presiding officer's discretion, be
forbidden to reveal to his or her client wha t took place
therein. Ibid.

42The accused also may be excluded from the proceedings if he “en -
gagesin dis ruptive conduct.” 85(K).
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Another striking feat ure of the rules governing Ham -
dan’s commission is th at they permit the admission of any
evidence that, in the opinion of the presiding officer,
“would have probative value to a reasonable person.”
86(D)(1). Under this test, not only is testimon ial hearsay
and evidence obtained through coercion fully admissible,
but neither live testimony nor witnesses’ written sta  te-
ments need be sworn. See 88GD)(2)(b), (3). Moreover, the
accused and his civilian counsel may be denied access to
evidence in the form of “protected information” (whic h
includes classified inf ormation as well as “information
protected by law or rul e from unauthorized disclosure” and
“information concerning other nati onal security interests,
886(B)(3), 6(D)(5)(a)(v)), so long as the presiding officer
concludes that the evi dence is “probative” u nder 86(D)(1)
and that its admission without t he accused’s knowledge
would not “result in the denial of a full an d fair trial.”
86(D)(5)(b).#® Finally, a presiding officer's determination
that evidence “would not have probative value to a rea -
sonable person” may be overridden by a maj ority of the
other commission m embers. 86(D)(1).

Once all the evidence is in, the commission members (not
inclu ding the pre siding officer) must vote on the accused’s
guilt. A two-thi rds vote will s uffice for both a verdi ct of
guilty and for imposition of any sentence not including
death (the i mposition of which requires a unanimous vote).
86(F). Any appeal is taken to a three-member review
panel composed of mil itary officers and desig nated by the
Secretary of Defense, only one member of which need have

43As the District Court observed, this section apparently permit s
reception of testimony from a confidential informa nt in circumstances
where “Hamdan will not be permitted to hear the testi mony, see the
wit ness’s face, or learn his name. If the government has informa tion
developed by interrogation of witnessesin Afghanistan or elsewhere, it
can offer such evidence in transcript form, or even as summaries of
transcripts.” 344 F. Supp. 2d 152, 168 (DC 2004).
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experience as a judge. 86(H)(4). The review panel is
directed to “disregard any varianc e from procedures speci-
fied in this
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shita’s (and Hamdan ’s) position,4” and the Thi rd Geneva
Convention of 1949 extended pris oner-of-war protection s
to individuals tried for cri mes committed before their
capture. See 3 Int'| Comm. of Red Cross,* Commentary:
Geneva Convention Relative to the Treatment of Prisoners

of War 413 (1960) (hereinafter GCIII Commentary) (ex -
plaining that Arti cle 85, which extends the Convention’'s
protections to “[p]risoners of war prosecuted under the
laws of the Detaining Power for acts committed prior to
capture,” w as adopted in response to judicial interpreta -
tions of the 1929 Convention, incl uding this Court’s deci-
sion in Yamashita). The most notorious exception to t he
principle of uniformity, then, has been stripped of its
precedential value.

The uniformity princi  ple is not a n inflexible one; it does
not preclude all departures from the procedures dictated
for use by courts-martial. But any departure must be
tailored to the exigency that necessitates it. See Winthrop
835, n. 81. That understanding is reflected in Article 36 o f
the UCMJ, which provides:

47 Article 2 of the UCM J now reads:
“(a) The following persons are subject to [th e UCM JJ:

“(9) Prisoners of war in custo dy of the arme d forces.

“(12) Subject to any tr eaty or agreement to w hich the United St ates is
or may be a party or to any accepted rule of internation al law , persons
within an area leased by or otherwise reserved or acquired for the use
of the United State s which is under th e control of the Seaetary con-
cerned and which is outside th e United States and outside th e Com-
monwealth of Puerto Rico, Guam, and the Virgin Islands.” 10 U. S.C.
§802(a).

Guantanamo Bay is such a leased area. See Rasul v. Bush, 542 U. S.
466, 471 (2004).

48The Intern ational Committee of the Red Cross is referred to by
name in several pr ovisions of the 1949 Geneva Conventions and is the
body that drafted and publi shed th e official commentary to th e Conven-
tions. Though not binding law, the commentary is, as the parties
recognize, relevant in int erpreting the Conventions’ provisions.
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“(& The procedure, including modes of proof, in
cases before courts-martial, courts of inquiry, military
commissions, and other military tribunals may be
prescribed by the President by regulations which
shall, so far as he considers practicable, apply the
principles of law and the rules of evidence generally
recognized in the trial of criminal cases in the United
States distr ict courts, but which may not be contrar y
to or inconsistent with this chapter

“(b) All rules and regulations made under this arti -
cle shall be uniform ins ofar as practicable and shallbe
reported to Congress.” 70A Stat. 5 0.

Article 36 places two restrictions on the President’s
power to pr omulgate rules of procedure for courts-martia |
and military commissi ons alike. First, no procedural rule
he adopts may be “contrary to or inconsistent with ” the
UCMJ—ho wever practical it may seem. Secmd, the rule s
adopted must be “uniform insofar as practicable.” Thati s,
the rules applied to military commissions must be the
same as those applied to courts-martial unless such uni -
formity pro ves impracticable.

Hamdan argues that Commission Order No. 1 violates
both of these restrictions; he maintains that the proce -
dures described in the Commission Order are inconsistent
with the U CMJ and t hat the Government has offered no
explanation for their d eviation from the procedures gov-
erning courts-martial, which are set forth in the Manual
for Courts-Martial, United States (2005 ed. ) (Manual f or
Courts-Martial). Among the inconsistencies Hamdan
identifies i s that between 86 of the Commission Order,
which permits exclusion of the accused from proceedings
and denial of his access to evidence in certain circum -
stances, and the UCM J’s requirement that “[a]ll . .. pro-
ceedings” other than votes and deliberation s by courts-
matrtial “shall be made a part of the record and shall be in
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the presence of the accused.” 10 U. S. C. A. 8839(c) (Supp.
2006). Hamdan also observes that the Com mission Order
dispenses with virtuall y all evidentiary rules applicable in
courts-mart ial.

The Government has three responses. First, it argues,
only 9 of the UCMJ’ s 158 Arti cles—the ones that expressly
mention “military commissions” 4°—actually apply to com -
missions, and Commission Order No. 1 sets forth no pro -
cedure that is “contrar y to or inconsistent with” those 9
provisions. Second, the Government contends, milita ry
commissions would be of no use if the President were
hamstrung by those provisions of the UCMJ that govern
courts-mart ial.  Finally, the President's determination
that “the danger to the safety of the United States and the
nature of in ternational terrorism” rendersiti mpracticabl e
“to apply in military commissions ... the prin ciples of law
and rules of evidence generally r ecognized in the trial of
criminal ca ses in the United S tates district courts,” No-
vember 13 Order 81(f), is, in the Government’'s view, ex -
planation enough for any deviati on from court-martia |
procedures. See Brief for Respondents 43—-47, and n. 22.

49 Aside fr om Articles 21 and 36, discussed at length in the text, the
other seven Articles that ex pressly reference military ¢ ommissions ar e:
(1) 28 (requiring appointment of repo rters and interpreters); (2) 47
(makin g it a cr ime to r efuse to appear or testify “before a court-mar tial,
milit ary commission, court of inquiry, or any ot her milit ary court or
board”); (3) 48 (allowing a “court-martial, provost court, or militar y
commission” to punish a person for contempt); (4) 49(d) (permit ting
admission into evidence of a “duly auth enti cated deposition taken upon
reasonable notice to the other parties” only if “ad missible under the
rules of evidence” and only if t he wit ness is otherwis e unavaila ble); (5)
50 (permit ting admission into evidence of r ecords of courts of inquiry “ if
otherwis e admissible under t he rules of evidence,” and if cert ain other
requirements are met); (6) 104 (pro viding that a person accused of
aiding the enemy may be sentenced to death or other punis hment by
milit ary commission or court-martial); and (7) 106 (mandating the
death penalty for spies convicted before military commission or court-
martia l).
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Hamdan h as the better of this argument.  Without
reaching th e question whether an y provision of Commis -
sion Order No. 1 is strictly *“contrary to or inconsistent
with” other provisions of the UCM J, we conclude that the
“practicability” determ ination the President has made is
insufficient to justify variances from the procedures gov -
erning courts-martial. Subsection (b) of Article 36 was
added after

variances fr5oe BT702r
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neither of the other gr ounds the Court of A ppeals gave for
its decision is persuasive.
[

The Court of Appeals relied on Johnson v. Eisentra ger,
339 U. S. 763 (1950), to hold that Hamdan could not in -
voke the Geneva Convention s to challenge the Govern-
ment’s plan to prosecute him in accordance with Commis -
sion Order No. 1. Eisentra ger involved a challenge by 21
German nationals to t heir 1945 convictions for war crim es
by a military tribunal convened in  Nanking, China, andt o
their subsequent imprisonment in  occupied Germany. The
petitioners argued, inter alia , that the 1929 Geneva Con-
vention rendered illegal some of t he procedures employed
during their trials, which they said deviated impermissi -
bly from the procedures used by courts-martial to try
American soldiers. Seeid., at 789. We rejected that claim
on the merits because the petit ioners (unlike Hamdan
here) had failed to identify any prejudicial disparity “be -
tween the Commission that tried [them] and those t hat
would try an offendin g soldier of the American forces of
like rank,” and in any event could claim no protection,
under the 1929 Convention, during trials for crimes that
occurred before their confinement as prisoners of war. Id.,
at 790.5%6

Buried in a footnote of the opinion, however, is this
curious stat ement suggesting that the Court | acked power
even to consider the merits of the Gene va Convention
argument:

Geneva Convention challenge is not yet “ripe” because he has yet to be
sentenced. See post, at 43-45. This is really just a spedes of the
abstention argument we have already rejected. See Part Ill, supra.
The text of the Geneva Conventions does not direct an accused to wait
until sentence is impo sed to challenge the legality of th e tribunal tha t
istotry him.

56 As explained i n Part VI-C, supra, that is no longer true under t he
1949 Convention s.



64 HAM DAN v. RUMSFELD

Opinion of t he Court

“We are not holding that these prisoners have no right
which the military authorities are bound to respect.
The United States, by the Geneva Conventio n of July
27,1929, 47 Stat. 2021, concluded with forty-six other
countries, including th e German Reich, an agreement
upon the treatment to be accorded captives.  These
prisoners claim to be and are entitled to its protection.

It is, however, the obvious scheme of the Agreement
that respon sibility for observance and enforcement of
these rights is upon political and military authorities.
Rights of alien enemies are vindi cated under it only
through protests and intervention of protecting pow -
ers as the rights of our citizens against foreign gov -
ernments are vindicated only by Presidential inter -
vention.” 1d., at 789, n. 14.

The Court o f Appeals, on the stren gth of this f ootnote, held
that “the 1 949 Geneva Convention does not confer upon
Hamdan a right to enforce its pro visions in court.” 415
F. 3d, at 40.

Whatever else might be said about the Eisentrager
footnote, it does not c ontrol this case. We may assume
that “the obvious scheme” of the 1949 Conventions is
identical in all rel evant respects to that of th e 1929 Con-
vention, 57 and even that that sche me would, absent some
other provision of law, preclude Hamdan’ s invocation of
the Convention’s provisions a s an independent source of
law binding the Government's actions and furnishing
petitioner with any e nforceable right. 58 For, r egardless of

57But see, e.g, 4 Intl Co mm. of Red Cross, Commentary: Geneva
Convention R elative to the Protecti on of Civilian Persons in Time of
War 21 (1958) (hereinafter GCIV Commentary) (the 1949 Geneva
Conventions were wr